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PRACTICAL TREATISE 



ON THE 



£atD of ^tibotD0on0. 



CILAP. I. 

OfAdvowsonSt their Origin^ and History. 

A N advowson is the right of patronage of a Definition of 
■^ church, and may be either presentative, do- ^ a^^ow- 
native, or coUative. 

The right of presentation to a church origi- In whom the 
nally commenced in the endowment; or founda- ggntation^'^ 
tion of the church, or in the donation of the origi nated 
soil on which it was built ; or, as the old books 
express it, ratione donationis, ratione JundationiSj 
ratione Jimdi. Q) 



(>) 1 Inst. 17. b. 119. b. 
120. a. Britt.ch.92. Spelm. 
Gloss. 20. Lind. de Jure Pa- 
tron, lib. 3. tit. 21. Scld. on 



Hthes, ch. 6. 85. Arthing- 
ton V. The Bishop of Chester, 
1 Hen. Bl. R. 423. 
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Of AdvowsonSy 



[Ch. I. 



Of the ori-> 
ginal rights 
of church 
patronage 
in this king- 
dom. 



The bishop's 
earlyinterest 
in churches. 



The original rights of church patronage in 
England have been the subject of a variety of 
opinions, the following conclusions appear most 
proper to be drawn. 

In the earliest Saxon times, the interest and 
government of churches were exclusively in the 
bishop ; many churches were erected by the first 
Saxon kings and bishops, and many heathen 
temples were converted into churches. 



Who lived 
with his 
clergy. 



Andplaced 
all Offerings 
in one com- 
mon trear 
sury. 



The bishop and his clergy lived together after 
the example of the primitive Christians, upon the 
episcopal endowment — The bishop's sees were 
the only limits in regard to ecclesiastical profits — 
Parishes were however marked out in respect of 
the ministering presbytery, and for particular 
parishes particular curates or chaplains were 
ordainedy according as the bishop appointed or 
made alterations — But the offerings which these 
clergymen received, were put into one common 
treasury, and it was not therefore material at 
which church any parishioner presented his 
bounty, each priest receiving hi3 dividend from 
the general fund as his maintenance. 



Origin of lay 
foundations. 



This government of the church existed till 
about the commencement of the eighth cen- 
tury, at which time there is some mention of lay 
foundations. These originated in laymen desi- 
ring the country residence of chaplains and other 



Ch. 1.3 their Origin^ and History. ' 

spiritual persons, whence thanes and lords of 
manors began to build oratories and churches^ 
which were endowed by the founders, with a 
peculiar maintenance for those incumbents^ who 
should reside there, and there only. The lay 
patron assigned the limits according to the terri- 
tory of his demesne or possessions, and the pro- 
fits which he and his territory would otherwise 
have paid into the common treasury, became 
perpetually annexed to his particular church. 

Lay foundations appear to have been common Bishopg be- 

gftfi to r e* 

about the year eight hundred, and in imitation of strain the 
them, it then became the practice of bishops to P^fita of 
restrain the profiits of their several churches to 
the respective incumbents. The^ earliest legal 
provision respecting lay endowments occurs in 
a law of Edgar, in the year nine hundred and * 
seventy, which enabled a person to endow a 
church having the right of sepulture, which he 
should build on his land with a third of his tithes; 
the right of burial alone giving the lord a power 
to pay part of his tithes to that church, which 
were before due to the mother church, or cathe- 
dral. 

The churches erected by the authority of this Origin of 
law became in many cases distinct parishes, P®"®"^' 
which, with the more ancient lay foundations, 
and those erected by the bishops in imitation of 
them, modified as they have been by those unions 
and divisions which the pope and the king were 
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Of AdvowsonSf 



[Ch. L 



in the habit of making, or which have been 
allowed by statute, when a parish was too small 
or too large for the proper service of the cure, 
are the origin of the parishes which now exist in 
England. 



Bishop's 
licence to 
erect a 
church ne- 
cessary by 
the canon 
law. 



Origin of in- 



) '. 



It appears to have been clearly provided by 
the canon law, that no church could be erected 
without a licence from the bishop, and that every 
incumbent must be presented to him. The en- 
dowment was first to be produced before the 
building, and in the acts of consecration, the 
bishop in the first place declared himself satis- 
fied with the endowment, unde digne domus del 
susterUaretur. * With respect to the right of pre- 
sentation, however, it seems that in the primitive 
time when the patron had founded his church, 
he nominated that person whom he wished to be 
received into orders for the serving the cure, 
and if found worthy, he was then admitted 
for that purpose, this nomination being after- 
wards converted into episcopal institution. But 
die right of institution, and of licensing the 
erection of churches, though fiilly settled by the 
canons and decretals of the church, was always 
disputed by the English baronage, and the prac- 
tice of lay patrons recognized by the secular 



* In France no person could build a church without the 
King's licence verified in parliament. A new monastery 
built in Genoa without licence was confiscated. In Spain, 
the fathers of St. Francis de Paula began to build a church 
inlifadrid, but were stopped. Bramh all's Works, 
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law was in contradiction to the canons, till about 
the year one thousand two hundred, wh^i the 
extraordinary power of the popes, during the 
reigns of Henry the Second, Richard the First, 
and King John, and particularly of Pope In- 
nocent the Third, who laid this kingdom under 
an interdict, gave the canon law an efficacy 
which before had been only recognized in the 
obedience of clerical patrons or persons who 
wished to conciliate the favour of the church. 
Before that period, succession in benefices was 
permitted by the secular law, which was 
clearly incompatible with the law of institu- 
tion. And vestiges still remain in the forms of 
writs of the challenged right of fiie latty to 
appoint without presentment to the bisho|iy, 
which, however, both common persons and the 
king have ceased to do from about the year one 
thousand two hundred, or the reign of King 
John. But an hereditary right of presentation 
appears always to have been acknowledged by 
the canons, and in fact exercised since the first 
instances of lay endowments. Q) 



(i) Sdd; Hist. Tithes, ch.6. 
ch. 9. ch. 12. Ken. Par. Ant. 
78. 5djS. Bedes' Eccl. Hist, 
lib. 1. ch. 26. lib. 5. ch. 4. 
Fleta, lib. 5. ch. I4«. Lind. de 
Jure Patron, lib. S. tit. 21. 
Bract, lib. 2. 5S. Oibs. Cod. 
tit. 9. ch. 1. 13. tit. so. ch.lS, 
14. 2 Bl. Com. 21. Hume's 

B 



Hist. Bkig. ch. 11. HoUingslr. 
Chron. lib. 2. ch. 1. ch. 2. 
1 Inst. 119. b. 3 lost. 20U 
202. Ayl. Par. Jur. Can. Ang. 
13. 404. 410. Stillingfleet's 
Cases, 124. 126. 129. 238. 
State of the Clergy from the 
Conversion of the Saxons, by 
Dr. Wake. Fuller's Church 

S 



6 Of AdvowsonSf S^c. [Ch. I. 

Spiritual Spiritual corporations also, such as bishops, 

alsTbiSir"* deans, and chapters, abbots, priors, and prior- 
churches, esses, frequently built churches and endowed 

them, and such donors or founders considered 
themselves entitled to the advowson of the 
churched which they had so founded. (*) 

.Of the pa- The person in whom the right of presentation 

^^®"' to an advowson vested, was called patronus or 

advocatuSf the patron or person who was bound 
to defend and protect the rights of the church, 
from whence the inheritance took the name of 
advocation, or advowson. (*) The greater 
churches and monasteries had their proper 
advocates appointed them by the king ; in the 
old charters several such advocates are named, 
. and it appears to have been an honorary title 
with which great men were pleased at that 
time. (*) 



Hist, of Brit. Degge's Par. 
Couns. p. 1. ch. 12. 161. Coll. 
Eccl. Hist. lib. 3. 230, 231. 
1 Spelm. Concil. 260. 444. 
6^5. Sher. Charge in, 1759. 
26. Wolferstan v. The Bishop 
of Lincoln, 2 Wils. R. 174. 
1 Concil. Anglic. 444. An- 
sdm. Epist. 1. 4. ep. S. 



(1) Seld. on Tithes, ch. 6. 
117. 

(2) Bract, lib. 2. 5% lib. 4. 
240. Fleta. lib. 5. ch. 14. 
Spelm. Glos. 20. 1 Inst. 
119. b. . 

(3) Still. Eccl. Cases, 240. 



Ch* I.] On preserUoHve Advowsons appendant* 



SECTION I. 
On presentative AdvotDsons appendant. 

In the foundations of churches by laymen, ac- in the found- 
cording to the manner described, the land and ^^^'^ . 
endowment were supposed to be parcel of the right of ad- 
manor, the church itself having been built by the ^j^*?JJ^" 
lord for the use of the tenants and inhabitants of demesnes of 
the manor; whence it was thought but reasonable * ™*^^'^* 
that the right of advowson should pass with the 
demesnes of the manor to which it was therefore 
said to be appendant. (^) 

All advowson appendant may be defined to be Definition of 
a right of patronage appertaining to some corpo- ^pen^t?** 
real hereditament. 

. This right of patronage, continuing annexed .Th6 right of 
to the possession of some corporeal inheritance, jr.Tder 
is called an advowson appendant, and the ri^ht ^® ^^^ *P- 
of the advowson passes with it, such as with a 
manor, or rather the demesnes of a manor, 
which are of perpetual subsistence, and not 
to the rents or services, under the words 
appurtenances, cum pertinentiis^ or even without 
those words, as a matter of course, without 
any specific conveyance. The advowson in 
such a case, from this ahd other circumstances, 

(J) 1 Inst. 122. a. 1 Rol. | Plowd. R. 170. Dod. on 
Abr. 2S0. Hill v. Grange, I Adv. Lect. 7. S5. 41. 
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On presentative Advowsons appendant. [Ch. I. 



Except in 
the case of 
the King. 



has been considered by some as parcel of the 
manor, though it is more truly said to be incident, 
appurtenant, or appendant to it (^), and all things 
appendant to a manor pass by livery without 
deed and without saying cum pertinentiis (^), 
except in the case of the king, as will be here- 
after shewn, and actual seisin of a manor will 
give also actual seisin of the advowson to which 
it is appendant or appurtenant (*) 



Advowsons 
might have 
been ap- 
pendant to 
earldoms 
and honors. 



Hence it appears that advowsons appendant 
in their original state would have been append- 
ant to earldoms, honors, manors and similar 

« 

possessions, the lords of which might have been 
induced to build churches for the use of them- 
selves and their tenantry. 



The nature An advowson being an incorporeal heredita- 
ject to which ^^nt, incapable of delivery or personal transfer, 
an advowson can only be appendant to a thing corporate (^), 
pendant. such as a castle, house, parsonage, church, or to 

the demesnes of a manor, but not as has been 
stated to the rents or services which are subject 



(1) 1 Inst. 122. ar Com. 
Dig. tit. Adv. B. Dod. on 
Adv. 38. Chudleigh's Case, 
1 Rep. 122. Higgins v. 
Grant, Cro. El. 1 8. Withers 
V. Iseham, Dy. R. 70. b. 

(2) llnst. 121.b. 307.a. 
(3)llnst. 15.b.n. 1.29. a. 

n. 4. Chancellor of Cam- 



bridge V. Walgrave, Hob. R. 
126. 

(4) 1 Inst. 121. Tyrring. 
ham's Case, 4 Rep. 37. 1 Rol. 
Abr. 230. Potter and Sir 
H. North, 1 Vent. R. 386. 
Hill v. Grange, Plowd. R. 
170. 
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to extinguishment and destruction, nor indeed to 
another advowson (^). So an advowson may be 
appendant to a capital messuage and demesne 
land reputed to be a manor, or to a certain 
number of acres, or one acre of land. (^) 

In like manner a church in one county may 
be appendant to a manor in another, or the 
advowson of a vicarage may be (and is of com- 
mon right) appendant to a rectory (•), or to a 
manor by prescription, and it shall be intended 
it was granted by the parson before the time of 
memory. (^) Advowsons may also be appendant 
for a part, or for a turn ; two advowsons may 
be appendant to one manor, or one advowson 
to two manors, and several advowsons may be 
appendant to the same manor, though the manor 
extends into several parishes. (•) . 

According to the view which has been taken How pre- 

of presentati ve appendant advowsons, they have •®'^^^^'^® «4' 
^ '^^ ^ ^ T0WS0II8 on- 

been supposed permanently annexed to manors gbaily ap- 

and- such inheritances out of which they were V^^^^^ 

^ manors, be- 

originally endowed, but those advowsons which came ap- 



(!) 1 Jnst. 122. a. Dyer, 
R.4f8.b.70.b. 1 Rol. Abr. 
2S0. 

(2) Com. Dig. tit. Adv. B. 

(8) Dyers. R. 850. Rol. 
Abr. 2dO. Com. Dig. tit. 
Adv. B. 



(4) Degges. P.C. Part. 1. 1 Adv. A. 



cb. 13. 195. The Grocers' 
Company v. The Archbishop 
of Canterbury, 2 Black. R. 
771. 

(«) Dod. on Adv. 27. 
Wats. CI. L. ch. 7. 66. 1 Rol. 
Abr. 230. Com. Dig. tit. 
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pendant to were SO originally appendant might afterwards 
other divi- ^ become appendant to the other species of corpo- 
poreal pro- real hereditaments which have been enumerated, 
Eow^thT ap- where unlike the former case they were not origin- 
pendancy is ally but Secondarily appendant ; that is to say, 
Uie 810)86-^ the land to which they became appendant was 
quent neither the whole demesne of the person who 

Oie^u^'ect originally founded the church, nor even the 
to which the whole circuit out of which the profits of the 

appendancy , . 

belongs, church arose. 

This happened in consequence of the grant of 
the land parcel of a manor to which the advowson 
was appendant ; but to produce the effect of the 
advowson passing with such parcel, the land and 
the advowson must be granted by the same clause 
in a deed, for if there be a feoffinent of an acre 
of a manor to which an advowson is appendant 
with the advowson, it will not be appendant to 
that acre unless it be by deed. Q) So if a mes- 
suage is built on a parcel of land to which an 
advowson was appendant, the advowson becomes 
appendant to the messuage and demesne land, 
but if the messuage fall, or is pulled down, the 
advowson is again appendant to the soil. (^) As 
where the lord of a manor to which an advowson 
is appendant conveys one or two acres of the 



(1) 1 Inst. 122. a. Dod. 
QQ Adv. so. Cr. Dig. tit. 
Ad. 21. 2 Vin. Abr. 597. 
Wats. CI. L. ch. 7. 68. 



(^) Long and Hemings' 
case, 1 Leon. R. 207. 
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manor, together with the advowson by the same 
clause in a deed, the advowson is appendant to 
such acres (*) ; but if the grant is of a part of 
the manor with its appurtenances, without men- 
tioning the advowson, the advowson does not 
pass (^), but remains with the smallest part, 
minimd portione, retained by the grantor. (*) 

But if an advowson be originally appendant 
to one manor, under which another manor is 
held, though the manor which holds of the other 
by way of escheat becomes parcel thereof^ yet 
the advowson is appendant to that only to which 
it was originsdly appendant. (^) 



Where there is a lease of an advowson for life l-ea»« o^ «*■ 

. ., ^ x» xi. . u • vowson for 

With a reservation of the manor, the reversion ufo. 
of the advowson remains appendant to the manor; 
for if a grant is made of a manor or acre with 
the appurtenances, the reversion of the advowson 
passes, as it may be appendant to a manor or 
acre in possession, though the advowson in 
possession cannot be appendant to the reversion 
of the freehold of an acre or of a manor (*), 
which follows from the rule before laid down, 
namely, that an advowson cannot be appendant 
to a thing incorporeal as a reversion is. 



( 1 ) Dod. on Adv. Lect. 10. 
(') Bracton. lib. 2. 55. 

1 Rol. Abr. 232. 

(3) Bract, lib. 2. 55. lib. 4*. 

244. 



(4) 1 Inst. 122. a. 

(*) Fulmerston v. Stew- 
ard, Plowd. R. JOS. Dod. 
on Adv. Lect. 10. 57. 



J 2 On presentaiive Adoowsons appendant. [Ch. I. 

If the owner of a manor to which an advowson 
is appendant gives one part of a manor with one 
part of the advowson to one person^ a second 
part of the manor with the second part of the 
advowson to a second person, and a third part of 
the manor with the remaining part of the advow- 
son to a third person, yet notwithstanding this 
division the advowson remains appendant. (^) 

Under the head of advowsons in gross will be 
seen some remarkable instances in which the law 
preserves the appendancy, where otherwise, by 
the operation of law as distinguished from the 
acts of parties, the appendancy would have been 
destroyed. 



SECTION II. 



On presentaiive Advowsons in gross. 

Definition of When an advowson belongs to a person who 
an advowson possesses no corporeal estate to which it is ap- 

*in CT088 

^ pendant, it is said to be an advowson in gross, 
which may therefore be defined to be a right 
subsisting by itself, belonging to the person, and 

(1) Tucke V. Dalby, Het. I Case, Hutt. R. 89. Dod. on 
R. 14. Hartox and Cock's I Adv. Lect. 10. 56. 
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not appendant to any corporeal hereditament 
whatever. (^) 

It has been stated that advowsons in their Some ad- 
origin were generally appendant to manors ; in ^i^^i^"*^^''" 
some cases, however, they were originally in gross, 
gross. When such was the case, this right ori- 
ginated in an agreement that the builder of a 
church should be the patron thereof, and have 
the advowson in him and his heirs, ratione jun-^ 
dattanis. 

Besides this mode of creating advowsons in But most ad- 
gross, in many or rather most cases, they origi- --- » 
nated in the modes of conveyance made use of nally ap- 
by persons who enjoyed advowsons appendant, P®*^"""** 
and in consequence of the advowson being 
wholly severed from that corporeal heredita- 
ment. 

It therefore becomes necessary to consider the Created ad- 
manner by which this severance may take place. I^^^by " 

severance. 

First. An advowson appendant may become 1. Byexcep- 

j . 1 a' £> A.V. tion in the 

an advowson m gross, by an exception of the grant of a 
advowson in the grant of the manor to which it manor, 
was appendant. 

As if a lord of a manor grants one acre of the 
manor, and in the same deed, under a different 

(» ) Hill V. Grange, Howd. R. 170. 
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clause, grants the advowson which was before 
appendant to the manor, the advowson then be- 
comes an advowson in gross. (^) But although 
an advowson passes with a manor without men- 
tioning the advowson, or saying cum pertinerUiiSj 
even if the feoffinent of the manor be without 
deed ; yet, if a person be seised of a manor where- 
unto an advowson is appendant, and makes a 
feoffment of three acres, parcel of the manor, 
together with the advowson, to two, to have 
and to hold the one moiety, together with the 
moiety of the advowson, to the one and his heirs, 
and the other moiety, together with the other 
moiety of the advowson, to the other and his heirs, 
this cannot' be good without deed, for the feoffor 
cannot annex the advowson to these three acres 
and disannex it from the rest of the manor with- 
out deed. Q) 

2. By grant Secondly. The grant of the advowson alone 
vowson ' without the conveyance of the corporeal heredi- 
alooe. tament to which it was annexed will make it an 

advowson in gross.(*) As where a person seised of 
a manor or an acre of land to which an advowson 
is appendant, leases the manor or acre for life, 
with the exception of the advowson, the advow- 
son is in gross, during the lease, and being in 



(») Wats. CI. L. ch. 7. 68. 
Dy. R. 48. Fulmerston v. 
Steward, Plowd. R.lOS.Perk. 
on Grants, %• 104}. p. 22. 



(2) 1 Inst. 190. b. 
(^) Dad. on Adv. 5S. 
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possession cannot be appendant to the reversion 
of the manor or acre expectant on the estate for 
life (*) J for though a reversion of part may be 
parcel of a manor in possession, yet a part in 
possession cannot be parcel of the reversion of a 
manor expectant upon any estate of freehold (^), 
for the advowson which is incorporeal cannot be 
appendant on the reversion of a manor which is 
also incorporeal. If the lease of the manor how- 
ever is for years, the advowson is not in gross, 
because the freehold being entire, it remains 
appendant to the manor. (^) 

When a thing appendant is once severed by a When ad- 
conveyance or the tee simple, either or the pnn- severed by 
cipal or thing appendant, without the other by act of the 
act of the parties, although the estate so con- ^ never be 
veyed be reconveyed in an instant, it can never ^&^^ *P- 
aflerwards be appendant, though it come again 
into the same hands. 

As if a person levies a fine of an advow- 
son and accepts a grant and render, > the ap- 
pendancy is thereby gone, as ther6*vis a period 
of time in which there is a severance. So if 
the king grants a manor with the exception 
(^the advowson, and the grantee regrants the 
manor with the advowson to the king, who again 
grants the manor and advowson to a third per- 

\}) IvetTs case, 5Kep. 11. | (J») 1 Inst. 32*. b. 
Falmei«tonY.Steward^Pl9«rd. 1 ^) Liford's case, 11 Rep. 
R. 103. I 50. 1 Inst. 324. 
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SOD, the advowson having been once severed 
continues in gross. (*) So if on levying a fine 
the patron of an advowson appendant acknow- 
ledges the right to the advowson in another, or 
if an advowson appendant be presented to by the 
patron as an advowson in gross it can never be 
appendant again, C) 

But the But the advowson must be completely severed 

mZ^e^ from the estate to make it for ever afterwards an 
compleat advowson in gross. 

and not con- 
ditional. 

Mortgage. Thus, if an advowson be severed only condi- 
tionally, as in the case of a mortgage, it will be 
re-united again if the condition is performed, 
and so in respect to all estates upon condition. 
. As, where an advowson is appendant to a 
manor, and the patron mortgages the manor in 
fee, excepting the advowson, the advowson is in 
gross unless the money is actually paid at the 
day, in which case it becomes again appendant ; 
and if it is paid after the day, though it may be 
appendantin reputation, and may pass by the 
name of aif advowson appendant in a grant or 
other conveyance, yet in fact the appendancy 
is destroyed, the advowson . having been once 
legally severed firom the manor by the act of the 
party. C) 

ft 

(1) Arthington v. The I shop of Chester, 2 Salk. R. 



Bishop of Chester, 1 Hen. 
Bl. R. 4/26. Wats. Gl. L. 
• ch. 7. 68. 

(2) The King v. The Bi- 






560. 

(8) The King v. The Bi- 
shop of Chester, I Salk. 
R. 24. 
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Hence the disappendancy may be temporary Dlsappen- 
only, which may be therefore more properly ^^^JJ^^J 
called a suspension than a severance. For rary, or 
instance, if the advowson is excepted in the lease b/rsuspen- 
of a manor for life, by the exception during the sion. 
lease the advowson is in gross, but when the 
lease expires the advowson becomes again 
appendant to the same manor. Q) 

In like manner if an advowson is granted fpr 
life, and another enfeoffed of a manor with the 
appurtenances, the freehold of the advowson by 
the lease is severed from the manor and will not 
pass by such conveyance, but the reversion of 
the advowson passes which is appendant to the 
manor, an existing corporeal possession, and at 
the expiration of the lease the advowson becomes 
entirely appendant again. 

Where the disappendancy is created by wrong- Disappend- 
fiil act, though it amounts to a complete sever- ^l^l^o^gM 
ance of the fee simple of the advowson, it may act. 
become appendant again by a defeating of such 
wrongful act ; as, if there be a tenant in tail of 
a manor whereunto an advowson is appendant, 
the tenant in tail discontinueth in fee, the dis- 
continuee granteth away the advowson in fee 
and dieth, the issue in tail recontinueth the 



(1) Ives's case, 5 Rep. 1 1. b. 
Wats. CI. L. ch. 7. 69. Hartop 
and Tucke v. Dalby, Hetley's 



Rep. 14. Hartox and Cocke's 
case, Hutton's Rep. 88. 
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manor by recovery, he is thereby remitted to the 
advowson ; so where there was a recovery after 
an usurpation, for until recovety, except in the 
king's case, the advowson was in gross. Q) 

Disappend- But where the disappendancy arises from the 
b"^operation Operation of law, as by the nature of an estate 
of law. in coparcenary, the law will preserve the append- 

ancy contrary to the general rule, unless express 
means be taken to render the advowson in 
gross (^) ; as, if a manor is divided between 
coparceners, and each has a part of the manor 
without saying any thing of the advowson append- 
ant, the advowsoii remains in coparcenary, and yet 
in each of their turns it is appendant to that p^»t 
which they have ; and so it is if they make com- 
position to present against common right, yet it 
remains appendant. But if on such a partition 
an express exception is made of the advowson, 
then the advowson rem^s in coparcenary and 
in gross. C) 

If coparceners make a partition of the mamH- 
and the demesnes are assigned to one, and the 
services to another, the manor is destroyed and 
the advowson becomes in ^oss ; but if on parti- 
tion the advowson is allotted to one coparcener, 
and the manor to which it is annexed to tii^ 

(^\ 1 Inst. 863. b. | (») I Inst. 122. a. 2 Ipft. 

(2) 1 Inst. 864. b. | 36^ 
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other, and after one dies without issue, by which 
the law unites them again, the advowson which 
was once severed and became in gross i& now 
become again appendant Q) 



SECTION ni. 

On preventative Adxmosam partly appendant and partly in 

gross* 

An advowson may be partly appendant an^ An advow- 
partly m gross. p^]^l^ 

pendant and 

Asi wftief e a lord is seised of a manor to which ^.^gg^ "^ 
ta advowson is appendant, and a stranger levies Fine levied. 
a* frae of the advowson to the owner of Hie manor 
and advowBCxn, on which fine the conusee gr smts 
to the conusor that he shall present' to the 
advowson eveiy second avoidance ; by this fi^ 
the advowson with reference to the lord of the 
manop remainsappendant to the manor as before^ 
but in every second avoidance is an advowson 
in gross. (^) 



(I) Sir Moyle Finch's case, 
6 Rep. 64?. 1 Inst. 122. a. 
Reynoldson ▼. Blake and the 
Bishop of London, Ld. Raym. 
R. 198. Wyat Wild's case, 

c 2 



8 Rep. 79. b. The King v. 
TheBishop of Chester, 3 Salk. 
R. 25. 

(2) Dod. on Adv. 59. 
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Second pre- 
sentment 
granted. 



One joint 
tenant re- 
leases. 



Again, where a person having an advowson 
appendant grants every second presentment to 
a stranger, it will be in gross for the turn of the 
grantee, . and appendant for the turn of the 
grantor. (*) In like manner if two joint tenants 
are seized of a manor to which an advowson is 
appendant, and the one releases all his right of 
the advowson to the other in fee, this advowson 
is both in gross and appendant.(2) 



Where ad- If ^n advowson appendant and one in gross 
vowson ap- ^i^e united, the advowson will be appendant for 

pendant and ^ 

in grosiB are one turn, and in gross for the other. (^) 

united. 

So, if there are three seised of a manor, with an 
advowson appendant, and two of them release 
all their right of the advowson to the third, the 
third is seised of two parts of the advowson as 
in gross, and of the third part as appendant; the 
third part never having been severed from the 
manor, but if the third dies, the entire advowson 
descends in gross to the heir, for nothing was in 
jointure but the manor that survived to the 
other two. (*) 



(i) Anon. By. R. 259. a. 
(2) Dod. on Adv. 60. 
(^) Marsh and Smith's case, 
1 Leon. R. 26. 



(4) Dod. on Adv. Lect. 11. 



60. 
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CHAP. II. 



On Advowsons donative. 



A N advowson donative is a spiritual prefer- Definition of 
^ ment in a church, chapel, or vicarage, which ^i;-- 
is in the gift or disposal of the patron, subject to 
his visitation only, and without presentation, insti- 
tution, or induction. Q) 

All advowsons probably before the year one History of 
thousand two hundred were donatives, excepting ^^owsons 
so far as clerical patrons, or persons desirous of 
complying with the wishes of the church, might 
have presented their clerks to the bishops for insti- 
tution; or where the bishops themselves had the 
right of collation. Ante consilium Lateranense^ 
says Bracton, nullum currebat tempus contra prce- 
sentantes. About that period all the advowsons 
in England, as well those in the King's hands as 
others, became presentative, the method of 
institution by the bishop, as has been stated, • 
not being established more early than the 
time of Archbishop Becket in the reign 
of Henry II. There is therefore consider- 



(1) 1 Inst. 344. a. Seld. on 
Tithes, ch. 12. 392. Degge*s 
P.C. ch.l3. 197. Farchild 
V. Gayre, Cro. Jac. 63. 2 Bl. 



Com. 22, 23. Fitz. N. B. 42. 
3 Salk. R. 140. per Ld. C. J. 
De Grey in Powel v. Mil- 
burn, 3 Wils. R. 355. 



c 3 
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able difficulty in accounting for the origin of 
those donatives that exist in the present day. 
The register leads to a conclusion that they are all 
ancient and of the King's foundation. Lord Coke 
says nothing of their antiquity, and conceives 
that they may be by the King's licence. "The 
King by his letters patent may license any sub- 
ject to found a church or chapel, and ordain that 
it shall be donative and not presentable, to be 
visited by the founder and not the ordinary.** Q) 
Before the reign of King John, it would appear 
that churches of the King's foundation, or those 
which were founded by the King's licence, were 
not more donatives than others, because all were 
donatives. When the law, as stated by Lord 
Coke, originated, by what authority, when it was 
abrogated, or whether it still exists, seems matter 
of uncertainty. One might suspect, however, 
that the present donatives were only such old 
advowsons as had escaped the influence of the 
canon law, and this idea would have been sup- 
ported by the requisite of antiquity which is 
attached to them, and by the rule in Lord Coke, 
which says, that if they are once presented to, 
they shall continue presentable j but that on the 
other hand, most writers refer their origin to the 
King's foundation, a royal licence, or letters 
patent, and the rule in Lord Coke has been 
denied by eminent judges. (^) 



(M 1 Inst. 344. a. 
(2) StiU. ewes, SS6. Fltz. 
N. B. 35. Seld. ch. 12. 1 Inst. 



844. a. Repington v. The 
GoTernor of Tamworth, 
3 Wilg. R. 150. 
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Although the person on whom a donative is Requisites 
bestowed does not gain possession either by %^^^^f^^ 
presentation, institution, or induction, several taking a do- 
things are nevertheless necessary in order to pre- '**^^®' 
serve and maintain the possession. 

Thus, First. The donee must be a priest in i. MuAbea 
holy orders by episcopal ordination, as aU ecde- P"***' 
siastical promotions otherwise conferred ,are 
void. (0 

Secondly. Within two months after he shall 2. Must read 
be in the actual possession of his dotiative, he l^^'jljjf^ 
must read the morning and evening prayers in 
his church or chapel, according to the book of 
common prayer at the times therein appointed, 
or in case of impediment to be allowed of by the 
ordinary, then within one month after such im- 
pediment removed, together with the form of 
giving assent and consent theretintp. (*) 

Thirdly. He must before his admission sub« 3. Must sub- 

sctibe to the declaration of conformity to the dectoation 

liturgy of the church of England, before the of confer- 

archbishop, bishop, or ordinary of the diocese, "** ^* 
or his vicar general, chancellor, or commissary ; 
and if the donative hath a parish church beldng- 



(1) Per Ld. C. J. De Grey, 
in Clerk v. Milburn, 8 Wils. 
R« S65« 13 & 14 Car. 2. c. 4. 
8. 14*. 44G. 3. C.43. 

c 4f 



(2) 13 & 14 Car. 2. c.4. 
8« 6. 23 Geo. 2. c. 28. s. 2. 
3 WHs. R. 365. 
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ing to it, must take a certificate under the hand 
and seal of the person before whom he subscribed 
his assent, and afterwards read the same in such 
parish church. (*) 



4. Must take 
the oatlis of 
allegiance 
and supre- 
macy. 



Fourthly. He must take the oaths of alle- 
giance and supremacy, before such person as has 
authority to admit him thereto, that is, his patron, 
because the statute 1 Eliz. requires that the oath 
of supremacy be taken by all persons who shall 
be preferred to any ecclesiastical promotion be- 
fore such persons as shall have authority to admit 
them, and also because the 1 Will. & Mary, c.8. 
§ 5. says, that every person admitted to any 
office or employment, ecclesiastical or civil, shall 
be obliged to take both the oaths of allegiance 
and supremacy. (^) 



5. Must sub- Fifthly, If the donative be a benefice with 
scribe to the cure, he must subscribe to the thirty-nine articles 
articfes. ^^ t^® presence of the ordinary, by 13 Eliz. c. 12. 

which the author of the clergyman's law supposes 
must be the ordinary of the diocese, and not his 
patron. (*) 

6. Must take 

the oaths of Sixthly. He must within six months take the 
jura on. ^^^y^^^ ^f allegiance, supremacy, and abjuration. 



(1) 13 & 14 Car. 2. c.6. 
s. 5. 13 Eliz. c. 12. s. 1. 

(2) 1 Gibs. Cod. tit. 34. 
866. 3 Wils. R. 365. 

(^) 13 Ehz. c. 12. 8. 3. 



Carver v. Pinkney, cited in 
Powel V. Milbank, Black. 
R. 851., and 3 Wils. R. 355. 
13 & 14 Car. 2. c. 4. s. 17. 
2 Burn's Ecc. L. 225. 
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in one of the courts at Westminster, or at the 
general or quarter sessfons. (') 

Seventhly. Within two months, or at the time ?• Must read 
when he reads the morning and evening prayers ^be artwles 
as aforesaid, he must read and assent to the ifitbea 
thirty-nine articles, if it be a place with cure j ^ure. 
for although it is said in the statute 13 Eliz. 
c. 12. § 2., that this is to be done within two 
months after induction, yet when the having 
cure of souls is the foundation of reading and 
assenting, wherever there is cure of souls, the 
induction may be well interpreted of any actual 
possession whatsoever. (^) 

Eighthly. Within three months aft«r subscrip- 8. Must read 
tion of the declaration aforesaid, within his parish ^^® ^^^' ^. 

' ^ nary's certi* 

church as aforesaid, be must read the ordinary's ficate of his 
certificate of his subscription, and again make of tWnv^^^ 
the same declaration. (•') nine aniclea* 

Hence, it is to be observed, that although it Donative 
has been by some supposed, that a donative could ]^* g^ ^* 
not be a benefice with cure, yet a parish church 
may be a donative and have cure of souls (*) ; 
as is the case of the church of St. Bruian 



(») 1 Geo. 1. St. 2. c. 13. 
9 Geo.2.c. 26. 6 Geo. 3. c. 53. 

(2) Gibs. Cod. tit. 34. 866. 
Green's case, 6 Rep. 29. 
13 Eliz. c. 12. 23 Geo. 2. 
c. 28. 



(8) 13 & U Car. 2. c. 4. 

(4) 1 Inst. 344. a. Degge's 
P. C. ch. 12. 197. Com. Dig. 
tit. Don. A. 
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in Cornwall (^), the Tower of London and 
several donatives in Wales, where it is said 
the incumbents are instituted by their re- 
But wb€ti spective ordinaries (^) ; but if thfe patron once 
WB^^S^ no P^"^^^* t^ ^ donative, and the clerk, upon such 
loD^r m do- presentation, be admitted, instituted, and in- 
°*^'^®* ducted, it is thereby, according to Lord Coke, 

for ever after become a presentative benefice 

with cure of souls, and no longer a donative; 

Unless pre- although a presentation to such a donative by 

bTHtran^^ a Stranger, and admission and institution there- 

ger. upon, is wholly void. (*) On the other hand. 

Chief Justice Holt smd Powel Justice, held, that 
though a presentation might destroy an impro- 
priation, yet it could not destroy a donative, 
because the creation thereof was by letters patent, 
whereby land is settled to the parson and his 
successors, and he is to come in by donation^ (*) 

Donatives Donatives never lapse (^), unless such be the 

h^^^fn tE^^ ' terms of the foundation, or unless the donative 
jurisdiction be augmented by Queen Anne's bounty, and is 
nary.^ ^^^' therefore subject to lapse by act of parliament, 

but the ordinary may by ecclesiastical censures 



(1) iDSt. S44. a. 

(2) Clerk V. Pryn, Siderf. 
R. 426. Wats. Eccl. L. ch. 15. 
171. Quarles v. Fayrchild, 
Cro. El. 653. 

(^) SdlL cases, S3£. Fitz. 
N. B. 35. FarchUd v. Gayre, 
Cro. Jac. 63. 1 Inst. 344. 



(4) Ladd V. Widdows, 
1 Salk. R. 541. 3 Salk. 
R. 140. 

(5) Farchild v. Gayre, Cro. 
Jac. 63. 1 Inst. 344. a. Brit- 
ton V. Wade, Cro. Jac. 515. 
Degges, P. C. P. 1. ch. 13. 
197. 1 Geo. 1. St. 2. c. 10. 
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compel the patron to fill the church (*), as his 
power refers to the parson who is subject to the 
ecclesiastical jurisdiction although not to the 
place. 

Thus, if a parson performs the marriage cere- 
mony without a licence, preaches heresy, ot com- 
mits any misdemeanor, the ecclesiastical court 
may punish him in that respect, although it can- 
not deprive him : again, the ordinary cannot re- 
gulate the seats in the church (*), nor take upon 
himself to visit a donative and deprive the in- 
cumbent, as he thereby runs into the danger of 
a preemunire, as was the case of the Bishop of 
Bath and Wells, who deprived the Dean of Wells> 
which deanery was a donative (3)* The distinc- 
tion in these cases is, that the. parson of a dona- 
tive is liable to ecclesiastic^ jurisdiction, as he is 
a member of the ecclesiastical body, for personal 
offences, though for matters relating to the 
church he is exempt (*). 

The parish officers of donatives, as they are Parigh 
not the tsfficers of the patron, are in the same ®^^®^*- 
sitaiAion as the parish officers of presentative 
livingm. 



(") 3 Salk. R. 140. Rex 
V. Th^ Bishop of Chester, 
1 T. R. 396. 

(2) Odiefatt V. Newcomb, 
Ld. Raym. R. 1206. Waiter . 
V. Gunner, 1 Haggard's Rep. i 
314. 



(3) 3 Inst. 122. 1 Last. 
344^ a. 

(^) Powel v. Mlibank* 
3 was. R. 355. Monks v. 
Butler, 1 Rol. Repw 83. 



S8 



On Advowsons donative. [Ch. !!• 



Where issue If issue is joined, whether a benefice be dona- 
iSS;^- ti- 0. pr^ehudve. it *aU be tried by a ju.y at 

fice, dona- common law* 

tive, or pre- 

sentative. 

Donatives Donatives are not absolutely confined to any 

not confined particular class of ecclesiastical preferments, as 
rul7cC- there are other benefices and dig^ties which re- 
Scal^prefe^^" ^^^^^^^ donations, and are qtmsi donatives. 

ments. 

Bishopricks. Thus, all archbishops and bishops were of the 
first foundation of the Kings of England, and 
therefore, according to Lord Coke, originally 
donative, until King John granted de communi 
consensu baronum^ that they should be eligible, 
which was afterwards confirmed by divers acts 
of parliament. Q) 

In consequence of his prerogative in church 
matters, as patron paramount of all benefices in 
England, and as founder of archbishopricks and 
bishopricks, the King is entitled to the custody, 
and is seised of the freehold of the temporalties 
of the bishops, (that is, the lay revenues, lands, 
and tenements which belong to an archbishop's 
or bishop's see,) during the vacancy of the arch- 
bishoprick or bishoprick, and has the right of 



(') 1 Inst. 134. a. Dean 
and Chapter of Norwich, 
3 Rep« 75. b. Domats Supp. 
to the Civil Law, lib. 1. tit. 10. 
1 Inst. 344. a. Gibs. Cod. 



tit. 5. ch. 1. 126. ch. 2. 132. 

• 

Evans v. Ascouth, Noy^a 
R. 94. Ayl. Par. 126. 
1 Edw. 6. c. 2. 
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presenting to such benefices and other prefer- 
ments, as fall within the time of vacation. (^) 

On the death of Stigand, William the Con- 
queror elected Lanfrank, abbot of St. Stevens in 
Caen, to be archbishop. And William Rufus on 
his death-bed in like manner elected Anselm 
archbishop of Canterbury. (^) On Lanfrank de- 
siring of William the Conqueror the patronage 
of the abbey of St. Austin, the King answered, 
" SeveUe omnes baculos in manu tenerej** that he 
would keep all the crosier staffs, that is, the in- 
vestitures, in his own hands. 



Without entering into the consideration, whe- 
ther in the Saxon times, and after that period, 
bishopricks were or were not conferred in parlia- 
ment, and whether the king did not endow them 
^with their lands and baronies, the ceremony of 
investiture being per annulum et baculuniy the 
one a symbol of the spiritual marriage of the 
church, the other of the pastoral care and charge 
over the flock Q) ; it is quite clear that all new 
bishopricks erected by Henry VIII. are dona^ 
tives by letters patent according to the statute 
which authorized their election, and that Irish 



(*) Chit, on the Prerog. of 
the Crown, 64. 1 Wood. Vin. 
Lect. 297. F. N. B. 32. 2 Inst. 
15. 

X^) Br^mhairs Works, 75. 
Eadmer, 16. 17* Chron. Sax. 
198. 



(3) Coll. Ecc. Hist. hi). 3. 
213. Ingul. Hist. 509. b. 
Math. Par. 20. 27. 2 Inst. 3. 
Glanv. 1.7* c. 1. Bract, lib. 3* 
fol. 226. Dod, on Adv. 88. 
1 Inst. 344. a. 3 Salk. 71. 
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Deaneries. 



Deans of the 
old found- 
ation* 



bishopricks are also donative by force of tb^ 
Irish statute a Hfe. c, 4. Q) 

As there aije two ^wndatio^ of ci^thgdral 
churches in Eioglandt. th^ old and the new i (th^ 
new being those which King Henry VUL i^pon 
the atqqpresskm of abbiea transformed from abbot 
<Mr pcknr ajad convent, to dean and chapter j): so 
thei«f are two ways of* oreatmg deans^ 

Deans of the old. foundation w&t^ elective^, or 
raised to their dignity l^ the King's isstdng and 
granting his cong^ d^eUre to the chapter, the chap- 
ter thereupon making their election, the King 
pelding his royal assent, and the bishop confirm- 
ing hkxiL and giving his pEtaoodate to instal him. 

'Mius^ Kii^ Joim hj a diarter of the l6th of 
his reign grants, ^tut de. coEterOr muniversi& et 
singuiis eccksHs ^' m&nasteriis catbedraUbus £t 
vonventuafibMitotius regni nastri AngUcB^ Ubera 
wU' m perpetuumi ekcti&nes guorumcunque pnwia^ 
fyr^M' mqjorum'^etmiQmixmJy Notwithslianding 
iiie^ freedom of caa<HUcal election is thus prai- 
iddisd for by thifr diarter, the election of a dean 
l^ the chapter is by: long practice convai:6d: into 
mere form, aiid the King is in reality thepati:on 
of tito old^ as^be is heth in name and substance 



('} Vtd. 25 Hen. 8. c 20* 
a£l. c«1.8;5. Bishop of St. 
DandVv. Lucy, 1^ Salk. R, 



136* Palm. R. 346. Brian 
V. Knivan^ Cro. Jac 552. 
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of the new deaneries; aad there are several 
instances where the Kii^^ actually appointed to 
some of the old deaneries by letters patent with^ * 
out the least appearance of oppositicm cm the 
part of the chapter. Q 

Dean^ofthe new foand^tikm are nominated by DeaMofdie 
letters pat^:it from the King, the practice being to ation. 
present the letters patent to the bishop for iostitiijN 
tion and a mandate of instahnent It has been a 
question whether they are donatireorpresentativeb 

The 6 Ann. c« SI* established such of the 
statutes: of the cathedral and collegiate churches^ 
founded by Henry VIILt "as had been usually 
received and practised in the government oi the 
same respectively since the restoration/' and 
were not inconsisteiKt witib^ the constitution of 
the church of England or tiie laws of the land. 
But this act made to remove dodb(ts createda 
very important one, which was> whether the act 
confirmed the whole body of the statutes, where 
aiiy cithern had been practised since the resto- 
ration, or only such statutes or p»ta of statutes 
as had been individiuilly received. The point 
being referred to the crown officers of the day, 
they were of opinion that it was intended by the 



(') 1 Inst. 95. a. notes 1 
and 4. Reuan O- Brian, and 
othenLv. Kni¥an, Cro. Jac. 
553. Drake's Ai^. Yock. 



557. 8^* 8> Rym. Feed, 
parts* 166. 9 Rym. Fcsd. 
part 1. 8^ 
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act of Queen Ann to confirm the whole body 
of statutes where any part had been received, 
and therefore that in the case before them, 
the deanery of Gloucester, a presentation was 
necessary. Q) 

Thus, though the King nominates by letters 
patent deans of the new foundation, which 
deaneries were founded after the dissolution of 
the monasteries, and erected by Henry VIII. 
under powers given by act of parliament, as the 
practice is to present the letters patent to the 
bishop for institution, and a mandate of instal- 
ment issued before they can be regularly 
installed, most if not all of the new deans of 
cathedrals are, to say the least, qicasi presenta- 
tive. Those of the old foundation come in by 
election of the chapter, upon the King's conge 
d^eUrCj with the royal assent and confirmation 
of the bishop much in the same way ^ the 
bishops themselves do. (^) 

# 

Welch dean- jj^ Wales two of the cathedrals, St. David's and 

Llandafi^ are without deaiis, or rather the digni- 



enes. 



(*) 2 Bum's Eccl. L. 89. 
to 111. 1 Inst. 95. a. n. 4. 

(2) Gibs. Cod. tit. 8. ch. 2. 
197. 1 Inst. 95. a. n. 4. 134. a. 
n. 5. The neoo deaneries and 
chapters to old bishopricks, 
are eighty namely, Canter- 
bury, Norwich, Winchester, 



Durham, Ely, Rochester, 
Worcester, and Carlisle. The 
new deaneries and chapters 
to new bishopricks, are five, 
namely, Peterborough, Ches- 
ter, Gloster, Bristol, and Ox- 
ford. Will.Cathedr Hume's 
Hist. Eng. Chap. 
14 
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ties of bishop and dean unite in the same person, 
the bishop being quasi decanuSj and having it is 
said both an episcopal throne, and a decanal stall 
allotted to him in the choir. The patronage c^* 
both the other Welch deaneries is in the respec- 
tive bishops, they being neither elective by 
the chapter, nor donative by the crown. 

In Ireland, before the reformation, the dean- Irish dean- 
eries of the cathedral churches were elective by ®"®*' 
the respective* chapters under a conge d^elire 
from the crown, in the same manner as the old 
£nglish deaneries. But since the Irish act of the 
2 Eliz. c.4. § 1., which takes away the election 
of bishops in Ireland, declaring them wholly do- 
native by the king, and which has never been re- 
pealed, as the English statute of Edward the Sixth 
to the same effect was, the form of electing to * 
the old deaneries hath also been discontinued, and 
the king appoints to them by letters patent as to 
bishopricks. The Irish new deaneries are all 
royal donatives. Q) 

All deaneries are subject to episcopal visit- Deaneries 
ation, and the grants of any of their possessions 8"l>ject to 
must be confirmed by the bishop and chapter (^), jurisdiction, 
unless the deanery is a perfect donative, in which 



(') 1 Inst. 95. a. n. 4. 
Where this subject' is fully 
entered into, and the mode 
•of election of prelates prior 
to King John is discussed. 



as well as the important 
changes after that period. 

('} Goodman's casCiDyer's 
R.272. 
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case it is presumed the king's consent and con* 
firmation is done necessary. 

Brebend, ^ prebend may be a donative, as at Windsor 

and a per- . 

petual cu- and Westminster, in the chapels of the king (*) ; 
^^y^^^y^® so the nomination to a perpetual curacy, without 

either presentation, institution, or induction. 



Wherein 
these difier 
from dona- 
tives pro- 
perly so 
called. 



But these differ from donatives, inasmuch as 
the donation of deaneries and prebends is fol* 
lowed by induction and instalment, and in perr 
petual curacies the persons nominated are to be 
authorised by the licence of the bishop, before 
they can legally officiate or are in possession, 
whereas possession by donation, as hath been ob« 
served, is effected only by the sole and single act 
of the donor, without any induction (^) j the 
party is in possession immediately on the no* 
mination, and if any other person takes the rents 
and profits, he may maintain an action for mpney 
had and received (*), which action a perpetual 
curate cannot bring before he has received th^ 
bishop's licence. (*) 



Ri^ht of do- In donatives, the right of donation descend^ 

slcen^tothe ^ ^^^ ^^^ ^* ^^^> where a vacancy has occurred 
heir. in the lifetime of the ancestor, the reason for 



(») Wats. CI. L. ch. 15. 
171. Johns. 65* 

(2) Bowell V. Miibank, 
1 T. R. 401. 1 Ins^. S^^. 
Quarries v. Fayrchild, Cro. 
El. 653. Degges; P. C. S44. 



(^) Per Ashurst J. in the 
King v. The Bishop of Ches- 
ter, 1 T. R. 403. 

(4) Per Lord Mansfield in 
Bowell V. Milbaak, 1 T. R. 
401. 
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which is stated to be that there is no lapse in 
donatives (^); the executor has in such a case 
no title, as he would have in presentative bene- 
fices; and in time of vacancy the donative patron 
may take the profits to his own use. (^) 

Other peculiar properties also belong to them ; Donatives 
thus, a donative is freed from procurations, and ^l^p^^ns 
the incumbent is exempted from attendance at and visit- 
visitations. *''^°'- 

The presentation does not devolve to the Presentation 
king as in other livings, when the incumbent yoives to'the 
is made a bishop ; because such promotion ^g> ^^^ 
does not make an avoidance by cession, as the made a 
incumbent is the creature of the founder, and b*«^op* 
not subject to episcopal visitation. (^) They are 
within the acts of uniformity, when with cure of 
souls (^), and within the statute against simony, 
as well as that against pluralities, if a donative is 
the first living ; but if a donative is the second 
benefice taken without a dispensation, the first 
would not be void, for the words of the statute 
are, instituted and indicated to any other, although 
by the canon law the first would be voidable. 



(^) 1 Inst. 9a n. n. 4. Re- 
pington V. The Governor of 
Tamworth, 2 Wils. R. 150. 

(2) Button v. Ward, 2 Rol. 
Rep. 100. Ca. Pari. 184. 

(^} Ca. Pari. 184. agreed 
per curiam, in 4 Mod. 213. 



Per Ld. Mansfield in Bowell 
v. Milbank, cited in Rex 
v. The Bishop of Chester, 
1 T. R.399. 

(4) Clerk v. Milburn, 
3 Wils. R. 355. Powel v. 
Milbank, 2 Bl. R. 851. 
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Resignation 
of a dona- 
tive. 



DonativeiB 
augmented 
by Queen 
Anne's 
bounty. 
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I 

and to hold both the iiiicumbent must have the 
consent of the patron of the first benefice. Q) 

If a donative is to be resigned, the incumbent 
thereof should make his resignation to his patron ; 
by his acceptance, the donative is voided ; and if 
there be two founders or patrons, it is sufficient 
if the resignation be made to one. (^) 

By the 1 Geo. st 2. ch. 1 0., relating to dona- 
tives augmented by the governors of Queen 
Anne's bounty, it is enacted : Whereas the late 
Qu^en Anne's bounty to the poor clergy was 
intended to extend not only to parsons and vicars 
who come in by presentation or collation, insti- 
tution, and induction; but likewise to such 
ministers who come in by donation, or are only 
stipendiary preachers or curates, most of which 
are not corporations, nor have a legal succession,* 
and therefore are incapable of taking a grant of 
c(Hiveyance of such perpetual augmentation as 
is intended by the said bounty ; and in many 
places it would be in the power of the donor, 
imp;:opriator, parson, or vicar, to withdraw the 
allowance which was before paid to the curate 
or minister serving the cure ; or in case of a 
chapelry, the incumbent of the mother church 
might refuse to employ a curate, and officiate 

(») Degges, P- C. ch. 12. i Cro. Car. 330. 
198. 2 Bl. Com. 23. n. 2. (») FarchUd v. Gayre, Cro. 



1 Wood. Inst. L. £. 330. 
Bawderock - v. Mackaller, 



Jac. 63. 



I 
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there himself and take the benefit of the aug- 
mentation, whereby the maintenance of the 
curate would be sunk instead of being aug- 
mented; it is therefore enacted, that all such 
churches, curacies, or chapels, which shall be 
augmented by the governors of the said bounty 
shall be from thenceforth perpetual cures and 
benefices, and the ministers duly nominated and 
licensed thereunto, shall be in law, bodies politick 
and corporate, and have perpetual succession, 
and be capable to take in perpetuity ; and the 
impropriators or patrons of any augmented 
churches or donatives, and the rectors and vicars 
of the mother churches, whereunto such aug- 
mented curacy or chapel doth appertain, shall 
be excluded from receiving any profit by such 
augmentation, and shall pay to the ministers offi- 
ciating such annual and other pensions and 
salaries, which by ancient custom or otherwise, 
of right, and not of bounty, they were before 
obliged to pay. s. 4. 

And for continuing the succession of such 
augmented cures, hereby made perpetual cures 
and benefices, and that the same may be duly 
and constantly served ; if they shall be suffer- 
ed to remain void for six months, they shall lapse 
in like manner as presentative livings, s. 6, 7* 

• 

And all such donatives, which at the time of 
their augmentation are exempt from all eccle- 
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siastical jurisdiction, shall by such augmentation 
become subject to the visitation and jurisdiction 
of the bishop of the diocese wherein such dona* 
tive is. s. 14. 

Provided, that no donative shall be augmented 
without the consent of the patron in writing, un- 
der his hand and seaL s. 15. 

Stamp. By the 55th Geo. III. c. 184., a donation by his 

majesty, his heirs, or successors, or by any other 
patron of any ecclesiastical benefice or promo- 
tion in England, of the yearly value of tea 
pounds or upwards, in the king's books, is sub*^ 
ject to a twenty pounds stamp ; and of any other 
ecclesiastical benefice, dignity, or promotion 
whatsoever, in England, to a ten pounds 
stamp. 

Form of a ^^^ ^^^^ ^^ * donation may be as follows : 

donation. -po all to whom these presents shall come. Know ye, tl|al 

I, A. B., of in the county of esquire, have 

given and granted, and by these presents do give and grant, 
to my beloved in Christ, C. D. clerk, the office or place of 
curate {^or as the case shall be"] of the chapel of ■ 

in the county of , now lawfully vacant, and to 

my donation and free disposition in full right belonging ; and 
by these presents do make, constitute^ and appoint hini the 
said C. D. curate of the said chapel, to have, hold, and 
enjoy the said office or place of curate in the chapel afore- 
said, to him the said C. D. during his natural life, with all 
and every the salaries, stipends, rights, and appurtenances 
to the same office or place of curate aforesaid, in any wise 
|>elonging or fippertaining, as fully, freely, and perfectly. 
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and in as ample manner and foim as any other hath or ought 
to have held and enjoyed the same. In witness whereof I 
have hereunto set my hand and seal, the day of 

in the year of our Lord 

Or thus : 

To all to whom these presents shall come, A. B. of- 



in the county of ■ esquire, lord 



of the manor of in the county of ■ . y 

scndeth greeting. Whereas the chapel of in 

the county aforesaid is now vacant, and to my donation in 
full right belongeth ; know ye, that I, the aforesaid A. B., 
have given and granted to my beloved in Christ, C. D. clerk, 
the aforesaid chapel of————, with all its rights and 
appurtenances, and by the tenor of these presents do in- 
duct him the said C* D. into corporal possession of the said 
chapel, with all its appurtenances. In witness whereof, 
Ac. C) 

(') 2 Bum, Ecc L. 196t 197* Ecton. 459. 461* 
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CHAR III. 



On Advowsons coUatrve. 



Definition of A N advowson collative is that advowson which 

^^n^^^latfve ^^ lodged in the bishop, as coUation is the 

conferring a benefice by a bishop, when he is the 
original patron thereof, or gains a right by 
lapse. Q) 

* . ■ ' 

CureofsouU Hence, collation and institution, which will 
committed y^^ hereafter considered, are in effect for the most 

part the same, the clerk in both cases having the 
cure of souls committed to him, and being alike 
answerable for any neglect. Q) 

The act of Collation is the act of the same party who is 

the same \yQ\j[\ patron and ordinary, or an immediate in- 
party who 18 . / ■' 

patron and stitution ; in which case the bishop, who cannot 
haviT'^he P^^^ent to himself, does, by the one act of coUa- 
effectofpre- tion, or conferring the benefice, the whole that 

andbstUu- ^^ ^^^^ ^" common cases by both presentation 
tion. and institution (*), the clerk only requiring to be 

inducted as in the case of any other patron's 

clerk. 

(*) Woodsj^ Inst, L. Eng. (') Johns. 74. 



lib. 2. 152. 



(') 2 Bl. C. 22. 
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' . By institution the church is full ; so that there Church iiiU 
can be no fresh presentation, till another vacancy Jjon?*^'"' 
at least, in the case of a common patron ; al- 
though the church is not full against the king, 
till induction, unless he claims in right of a com- 
mon person ; so much so, that even if the king 
presents to a church, and his clerk is admitted 
and instituted, yet before induction he may re- 
peal and revoke his presentation. 

4 ■ 

By wrongful collation the church is not full But not by 
till induction ; for regularly no person can be put ^^"*^®°* 
out of possession of his advowson, but by admis- 
sion and institution upon an usurpation by a 
presentation to the church, cum aUqtds Jus 
prcBsentandi non habens prcesentaverity Sfc.^ and 
not by collation of the bishop ; therefore if the 
bishop collate without title, and his clerk is in- 
ducted, and six months elapse, this shall not put 
the rightful patron out of possession ; for as the 
bishop would be here judge in his own cause, it 
shall be taken to be only provisionally made for 
celebration of divine service, until the patron 
presents, and therefore he is not driven to his 

quare impeditt or assize of darrein presentment in 

•J 

that case, although an usurpation by collation 
with induction takes away the right of collation 
that is in another bishop. Q) 



(') 1 Inst. 344. b. 2 Inst. 
358. 7 Ann. ch. 18. Bos- 
weFs case, 6 Rep. 50. a. 



Gawdy v. The Bishop of 
Canterbury, Hob. R. 301. 
Stanhope v. The Bishop of 



Green's case, 6 Rep. 29. b. Lincoln, Hob. R. 2^2. 
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Where the 
bishop col- 
lates, and 
dies before 
induction. 



If a church belonging to the patronage of a 
bishop becomes void, and the bishop collates, 
and dies before induction, neither the successors 
nor the executor shall present, but the king; for 
in the case of a chose in action, so peculiar as a 
right of presentation, the law favours the king 
more than the bishop's executors, and therefore 
gives the king, as having in his custody the tern- 
poralties of the vacant bishoprick, that present- 
ation, which executors in general are entitled to, 
when they are opposed to an heir. Q) 



Collation by 
lapse. 



A collation by lapse (which will be more fully 
considered) is in right of the patron for his turn ; 
and, according to Lord Hobart, the ordinary is 
then, as it were, negotiorum gestor ; a kind of 
attorney made by law to do that for the patron 
which he should do himself. Q) 



Stamp. 



The collation by any archbishop, or bishop, 
to any ecclesiastical benefice, dignity, or pro- 
motion in England, of the yearly value of ten 
pounds or upwards in the king's books, must 
be on a twenty pounds stamp ; and that of any 
other ecclesiastical benefice, dignity, or promo- 
tion whatsoever, in Englahd, on a ten pounds 
stamp. Q) 



(') 1 Inst. 90. b. N. 4. Fitz. 
N. B. 34. 36. 
(*) Colt and Glover v. The 



Bishop of Coventry, Hob. R. 
154. 
(^) 55 Geo. 3. c. 184. 






Ch, I V.3 On the Alienation qfAdvowsons. 43 



CHAP. IV. 

On the Alienation of Advowsons. 

IN the preceding payees it has been attempted Recapitula- 
r s r"© . , . , J tionof the 

to show the manner m which advowsons gubjecu 
originated — how they have assumed the nature 
of advowsons appendant, in gross, or partly ap- 
pendant, and partly in gross. The distinct cha- 
racter of advowsons under the divisions called 
donative, and coUative advowsons, has been al^o 
described. 

The importance of this enquiry results from 
the circumstance that the alienation of advow- 
sons, in many cases, depends upon different 
principles, and may be conducted pursuant to 
different forms, according to the nature of the 
advowson. No inconsiderable part, therefore, of 
the doctrine of the alienation of advowsons wiD 
be found to arise from the distinctions in the 
nature of advo'Wsons, which have been discussed ; 
whereas, while the advowson continues in the 
hands of one individual, it signifies little whe- 
ther it be appendant or in gross. 

^ . In explaining the nature of advowsons it be- 
came incidentally unavoidable to speak of several 
forms of alienation^ but that subject requires 
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to be treated of in a more comprehensive man- 
ner. 

Alienationof The transfer of advowsons, like all other pro- 
may be con- perty, may be considered under three different 

sidered in points of view, 
three points 
of view. 

May result - It may result from some wrongful act, divest- 
fi^m wrong- j^^g ^j^^ advowson from the person to whom by 

due course of law it would appertain. 

From the - It may be the consequence of those legal pro- 
^ra ion o yjgj^jjg y^y which property passes from one hand 

to another, by the mere disposition of law. 

Rrom the It may arise from the proprietor of the advow- 

^X^JSrty. ^^ disposing of it by way of conveyance. 



SECTION I. 

On the Transfer of Advotvsons as qffeded by xiorongjul adf 
and the methods by tvhich such xjorongjid act may be avoided, 
otherwise than by action. 

1. Usurp* When any hindrance or obstruction was made, 

so .as to prevent a patron from presenting his 
clerk to a benefice, the injury was called an 
usurpation (*),'and in the civil law, an intrusion^ 

(') 1 Inst. 277. b. 296. b. 3 Bl. Com. 242. 
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by which usurpation the fee was gained by com- 
mon law, and the patron lost the inheritance of 
his advowson, unless he recovered it in a writ of 
right, he being thereby put out of possession of 
his advowson, as much as when by actual entry 
and ouster he was disseised of his lands or houses, 
since the only possession of which an advowson 
is capable, is by actual presentation and admis- 
sion of a clerk. Q) 

Thus Lord Coke says, if a bishop, abbot, or 
prior purchased an advowson, and suffered an 
usurpation before presentation, they and their 
successors were barred for ever (^); although 
afterwards by statute 1 £liz. c. 19* usurpations 
affected only the bishops who suffered them, and 
not their successors. (^) 

But the consequences of an usurpation are No usurp- 
very miich diminished by several stUtUtes, and places the 
more particularly the statute 7 Anne, c. 18., ?«*** ®(^^® 

, • . * 1 iT^i . patron by 

wherem it was enacted. That no usurpation 7 Ann, a 18. 
upon any avoidance in any church, or eccle- 
siastical promotion, shall displace the estate of 



(«)Flet.lib.5.c. 11. Bract, 
lib. 4. 24>3. 244. 1 Inst. 344. 
a. 3 BI. Com. 242. Bos- 
weFs case> 6 Rep. 49. 

(*) 2 Inst. 358. 1 Inst. 238. 
a. 

(>) Dalton v. llie Bishop 



of Ely, Cro. Jac. 673. Bar- 
ker V. The Bishop of Lon- 
don, 1 Hen. Bl. R. 418. 
Lord Stanhope v. The Bishop 
of Lincoln, Hob. R. 241. 
1 Inst 250. a. 
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the patron, but that the true patron may present 
on the next avoidance, as if there had been no 
usurpation. So, if there are four coparceners, 
the eldest and second present, and a stranger 
usurps on a third, the usurpation will only affect 
that turn, and the fourth may present when his 
turn comes. (*) 

Conse- The consequences of an usurpation seem not 

?«^?«,^rf; to have been varied by the circumstance of the 

an usurpati- J 

on not varied advowson being appendant, or in gross ; indeed, 
appendantor ^Y ^^ usurpation, the advowson (except in the 
in gross. king's case) was rendered in gross until recovery* 

It is presumed that after an usurpation, in the 
present day, the advowson would be still append- 
ant, and not remain in gross till the next present* 
ation. 

Only opera- Hence an usurpation, since the statute of 

tivefor the . v • j j ^- i 

preset turn. Anne, may be considered as operative only 

for the present turn, and as productive of no 
effect as to alienating the advowson, — whilst, 
however, its consequences were equivalent to a 
disseisin of land, the care which the law exhibits 
for avoiding unlawful acts was manifested in the 
case of usurped advowsons ; as, where a person 
was disseised of a manor, whereunto an advow- 
son was appendant, a stranger usurps the advow- 

. (0 Barker v. The Bishop I 418. Willes. 663. 
of London, 1 Hen. Bl. Rep. | 
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son ; if the disseisee entered into the manor, the 
advowson was recontinued again, which was 
severed by the usurpation. The patron of a 
benefice was outlawed, and the church became 
void ; a stranger usurped, and six months passed ; 
the king recovered in a qiuire impedit, and re- 
moved the incumbent ; the advowson was recon- 
tinued to the rightful patron. (') 

An usurpation against a bishop is a bar to 
him, but not to his successor. (^) 

Although disseisin of a manor whereto an ad- 2. Disseisin, 
vowson is appendant, puts the disseisee out of 
possession of the advowson, he may notwith- 
standing present to the advowson before he 
regains seisin of the manor (^), before any pre- 
sentation by the disseisor to the advowson, since 
the statute of Anne : and as seisin of the prin- 
cipal is seisin of the accessary, so the recovery o^ 
or remitter to, the principal is a recovery of, 
or remitter to, the accessary, but not e conoerso. 
But though recovery of the principal will restore 
him to the seisin of the accessary, yet the exer- 
cising any act over the accessary will not give 
him seisin of the principal ; and consequently if 
a person be disseised of a manor to which an 



(») 1 Inst. 363. b. 
O Barker T.The Bisbop of 
London, 1 Hen. Bl. R. 418. 



(S) 1 Inst. 122. b. 307. a. 
153. b. N. 7. 
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advowson is appendant, and .dies before re- 
covery, leaving a son and a daughter by one 
venter, and a son by another venter, and the 
eldest son presents to the advowson, but before 
the recovery of the manor, dies, after whose 
death the younger son enters into the manor as 
the now heir of his father, he shall be entitled 
also to the advowson, (subject to his brother's 
clerk) ; and the presentation of the elder brother 
shall not sever the advowson from the manor, so 
as to render it an advowson in gross ; nor con- 
sequently make a possessio Jratris to cause the 
sister to inherit: biit the younger son, on re- 
covering the manor, shall recover the advowson 
as its accessary (^) ; and this is in consequence 
of the provision of law for avoiding unlawful 
acts, that upon the recovery of the principd all 
the incidents shall be restored to the recoverer, 
in the precise condition in which they were 
when the disseisin of the principal took place* 

s. Disconti- When the right of entry of a thing is lost, and 

the party cannot enter on the property alienated 
by his own authority, but can only recover by 
action, the possession i^ said to be discontintted. 

General In general, discontinuance signifies the effect 

meaning o ^£ alienations made by husbands seised in right 



(■) Watkins on Des. 3 £d. I 307. Doe d. Atkyns ▼• Horde, 
80. 1 Inst. 29. a. N. 4. S06. | Cowp. R. 689. 
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of their wives, by sole corporations, such as eccle« the word dis* 
. siaattics seised jure ecclesk^, Or by tenant* in <^°°'''»"ance. 
tail.O 

The two former are now restrained by statute j Bishops re* 
for, though at common law, only some ecele- jSnttnu-"* 
siastical persons were capable of m^ng a dis« ing their ec« 
eontinuance,^ sudi as parsons, vicars, prebend* n^ngs^L 
aries, and others that are presentative, and have statute. 
only a qualified right, and therefore cannot dHK 
cotitinue the fee simple they never had; but 
those only that had an absolute right, a corporate 
or sole seisin, or fee, in their possesi^ons, sueb as 
bishops, abbots, masters of hoqMtals, and the 
like (0; now by the 1 EUz. c. 19., 13 Eliz. c. 10., 

« 

ljae» c. 3., bishops, as w^ as all other ecclesias- 
tical persons, are disabled from discontinuing 
their ecclesiastical livings, s» they were in the 
habit of doing before those statutes. (•) 

V - 

^ As an advowson must pass by gfhnt, a convey- Cpiiveyancd 
mce by the deed of the tenant m tail wiH not ^if "^^ ^"^ 
work a discontinuance. (*) If tenant in tail of a 
manor whereunto an advowson is appendant, 
maketh a feoffinoit in fee, with a deed (as it * : 

ou^bt to be), of one acre with the advowson, and 
tbf^ dtiurch becomes void, and the feoffee present,^ 
tenant in tail dieth, the church becometh void j 

(!) I fast. M5v a. n. 1. I (^1 Inst. 925. b. 
(*) 1 Inst. 34.1. b. I (4) 1 Inst. 835. 

£ 
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the issue shall not present until he hath recon- 
tinued the acre: but if the feoffee had not 
executed the same by presentment, then the 
issue in tail should have presented. Q) 

If the whole manor had been discontinued, 
the issue in tail could not probably have present- 
ed till he had recontinued the whole. In this 
respect the effect of a discontinuance differs from 
that of a disseisin, as tlie disseisee might always 
present until there was an adverse presentment, 
although it may be a question whether such ad- 
verse presentment is at all operative since the 
statute of Anne. 



Conveyance 
by fine. 



A conveyance of record by fine, &c., would 
not create a discontinuance, which can ai-ise 
only in things which may pass by livery. Q) 
Hence an advowson in gross cannot be discon- 
tinued, but an advowson appendant ¥dH undergo 
all the consequences of a discontinuance of. the 
principal, subject to the qualification about to be 
mentioned. 



4. Remitter. Where the real proprietor of lands is out of 

possession, and has no right to enter without 
recovering possession in an action, but has afler- 



(') 1 Inst. 333. bi 1 Rol. 
Abr. 632. Bredon's case, 
1 Rep. 76. 



(') 1 Inst. 332. a. Doe d. 
Atkins V. Horde, Cowp. 689* 
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wards the freehold cast on him by soirie subse- 
quent, and of course defective tide; in thes0 
circumstances he is said to be remitted to his an^ 
cient estate, and his ancient right, which is th6 
more worthy and sure title, is restored. Q) 

The effect of a discontinuance by tenant in 
tail may be avoided, we have seen, by recontinu- 
ing the estate tail, by a proper action at law j 
secondly, by operation of law also, as by re- 
mitter } and herein, as in the case of recovery by 
action against discontinuee, and as in the case 
of entry or recovery by action against the dis- 
seiser, it will appear that the law is equally care* 
ful to avoid the wrongful act, not only as to the 
principal, but also as to all its incidents. As 
remitter to the principal is remitter to the acces^ 
sary, by a remitter to a manor, the patron is 
remitted to the advowson also. (^) 

Tenant in tail of a manor whereunto ail ad- 
vowson is appendant, maketh a discontinuance ; 
the discontinuee granteth the advowson to tenant 
in tail and his heirs; tenant in tail dieth ; the issue 
is not remitted to the advowson, because the 
issue had no action to recover the advowson be- 
fore he recovered the manor whereuriCiS^the ad- 
vowson was appendant. Q) 



(<)1 Inst. M7.b. 348. 
(') Watk. on Des. 3 Ed. 79. 



Rex v« The Bishop of Ches* 
ter. Lord Raym. R. 302. 
(S) 1 Inst. 349. b. 

£ 2 
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But on the other hand, asr if a man be re* 
mitted to the principal, he shall also be remitted 
to the appendant or accessary, albeit it wer^ 
severed by the discontinuee or wrong doer. 
And therefore if tenant in tail be of a manor 
whereunto an advowson is appendant, and 
enfepffeth another of the manor with the appur- 
tenances, and so discontinues the estate, and that 
other rercnfeoffeth the tenant in tail, saving to 
himself the advowson, tenant in tail dieth ; his 
issue, being remitted to the manor, is con- 
sequently remitted to the advowson, although at 
that time it was severed from the manor. Q) 

The legal niceties with which the doctrine of 
remitter abounds, are not touched upon, except 
BO far as the cases which have been decided 
upon relate peculiarly to advowsons. It will 
be, however, proper to observe that the doctrine 
of remitter has undergone a very important 
cjiange since the statute of uses. (^) 

(») 1 Inst. S49^b. I Buncombe v.Wingfield, Hob. 

{*) 1 Inst. 347. b. N. 1. 1 R. 254. 
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SECTION II. 
On the Transfer of Advoiosons as affected by Acts ofLaxiD. 

There may be a tenant in dower of an advo\r- 1. Dower, 
son. 

Thus, where a widow receives for her dower Advowson 
a manor to which an advowson is appendant, she ^^^^^ ^ 
is entitled to such advowson ; and if the church 
bec(Hnes vacant during the continuance of her 
estate in the manor she may present to it. So, if 
a widow is endowed of a third part of a manor 
to which an advowson i» appendant, the third 
part of the advowson shall pass therewith. (^) 

A woman is also dowable of an advowson in Advowson ia 
gross, and the assignment must be of the third ^^^^* 
presentation. (^) 

Where the estate of the husband consists of Where there 
three manors and three advowsons appendant, or ^y^^g^g. 
of three advowsons appendant, it would se^m 
that the common law right of dower is the third 
presentation to each advowson, which appears 
very inequitably because in all probability she • 
would never enjoy anyj and it might app^dr 



C) 1 Inst. 351. a. Dyer. R. 
is. b. Wats. CI. L. 89. 3 Cr. 
Dig. tit. 21. s. 29. 



(2) X Inst. 32. a. Sir C. 
Howard v. Sir W. Cavendish^ 
Cro. Jac. 621. 
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more equitable to giv^ her the third presentation 
of the whole ; were it otherwise, however, she 
might get the third presentation, which might 
be pf the most valuable advowson. It is highly 
important to observe what is the common law 
right of dower, because, though an assignment 
be offered by the heir apparently more beneficial 
than at common law, the widow will take it sub- 
ject tP 9Xy cbJW'ges by her husb^^nd. Q) 

2, Curtesy, There may be curtesy of an advowson, but in 

the case of curtesy, where the advowson is ap- 
pendant, it would seem that an actual seisin of 
the principal isjrequired. Thus, a person seised 
of a manor to which an advowson is appendant 
dies, having issue a daughter, who takes hus- 
band, and dies before entry into the manor. It 
seems that th^ husbaind shall not be tenant by 
the curtesy of the advowson, nor of the rents 
incident to the manor, because he had not seisin 
of the principalt Q) Where an advowson is in 
gross, contrary to the general rule respecting 
tenants by curtesy, namely, that they must have 
had actual seisin in the time of their wives, no 
presentation in the time of the wife is requisite 
to give a title to curtesy in an advowson, be^ 
cause the not presenting in the time of the wife 
is not imputable to laches in the husband, since 
the church may never have been vacant, and he 

(*) 1 iMt, Ch, Powert I (2) Com. Dig. tit. Est. by 
30. b, I Grant. D. 1, p. ^. ^th ^dit. 
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could by no industry attain to any other seisin. 
According to Perkins, the husband shall have 
curtesy in an advowson, though he suffers the 
ordinary to present by lapse on an avoidance in 
his wife's lifetime; but Mr. Butler says, I do 
not find any authority to support this doctrine, 
besides Mr. Perkins's name.(*) 

- Whether the advowson be appendant or in ?• Guardian 
gross, there is no guardianship in socage of it, *° ^^^^^^' 
that is to say, the guardian in socage cannot pre- 
sent, because it is not valuable, and he cannot 
account for it, and the esplees are always laid int 
the incumbent (j^) ; but the infant, however ten- 
der his age, shall present. 

Hence Lord Chancellor King confirmed the 
appointment of an infant heir, though it appeared 
that the child was not a year old, and that the 
guardian guided the child's pen in making his 
mark and setting his seal. (^) 

The descent of advowsons follows the rules of *• Descent; 
common law or custom as the descent of other of executors, 
property. ' 



(*) 1 Inst. 29. a. Harg. 
n. 5. 1 Insti 166. b. 186. b. 
Perk. 8. 468. Harris v. Ni- 
chols, Cro. El. 19. Fitz. 
N.B. 149. Manby V. Scott, | 
Sid, R. 109. ' 

. E 4 



(^) 1 Inst. 89. a. 
(^) 1 Inst. 89. a. n. 1. aud 
the cases there cited. 
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A vacancy which has occurred during the life 
of the ancestor, is considered as severed from the 
^dvowson and goes to the executor, except> as 
has been observed* in the case of donatives. 



Descent to 
coparceners. 



When an advowson descends among copar* 
ceners, the law continues the appendancy to the 
whole estate, giving, in case of disagreement 
amongst the coparceners, the right of present* 
a^ion to the eldest for the first turn, and so suc- 
cessively to the younger sisters, or their repre- 
sentatives for the subsequent turns (^) ; and thift 
privilege extends not only to their heirs, but to 
the several assignees of every coparcener, whe- 
ther he hath the estate of them by conveyancci 
or by act in law, as tenant by the curtesy, he 
shall have the same privilege that the person he 
represents had. (^) The consequences of parti* 
tion have been adverted to in considering the 
nature of advowsons, partly appendant and partly 
in gross, and will be again touched upon when 
" partition*' is considered, under the head of 
conveyances of advowsons. 



Assets. 



An advowson appendant to a manor is clearly 
real assets, because the manor being assets, what 



(») 1 Inst, 166, b, 186. b, 
n. 8. and 9. Barker v. The 
Bishop of London, 1 H. Bl. 
R. 418. Thrall v. The Bishop 
of London, 1 H.Bl. R.376. 

21 



(2) 2 Inst. 365. FHz. N. B, 
Brev, Qua. Imp. 81. Dr. and 
Stud. b. 2. ch. 30. 2 Rol, 
Abr. 346. 1 Inst. 167. b, 
Moore, 225. 
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is appendant must be assets likewise (^); and 
although the contrary is laid down, an advowson 
in gross is said by Lord Coke and others to be 
assets, as it may be sold, comes to the heir by 
descent, and may be recovered in value, and the 
recovery shall be twelve pence for every mark 
the advowson is worth by the year. (*) 

To give a possessiojratris^ it would seem that PosscKsip 
where the advowson is appendant, a seisin of the 
principal is sufficient to determine the right; 
where it is in gross, an actual presentation by the 
brother of the first venter is required^ (•) 

So that if the eldest son dies before the church 
becomes vacant, or there is any receipt of tithes 
or rent, his brother of the half blood will inherit 
as heir to his father, in preference to his sister of 
the whole blood. Thus, if a person seised of an 
advowson in gross, has issue a son and a daughter 
by one venter, and dies ; the eldest son dies 
before any presentation, the younger brother 
shall have the advowson, because the elder never 



(') Per Lord Hardwicke, 
in Westfaling v. Westfaling, 
3 Atk, 464* 

(2) 1 Inst. 17. b, 374. b. 
Per Lord Chancellor King^ 
in Robinson v. Tonga, 3 P. 
Wms. R. 401. 2 Str. R. 879. 
recognised in Ktnaston v. 



Clark,2Atk.R.206. But see 
Tidd's Pract. 1010. 5th ed. 
and Gilb. Exec. S5., where it 
is said that an advowson in 
gross is not extendible on an 
elegit. 

(3) 1 Inst. 14. b. Wats. CK 
L. ch. 8. 72. 
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had any seisin thereof. But if the elder had 
presented and died without issue, the younger 
should not have had the advowson, because the 
presentation put the seisin in the eldest. (*) 

5f Wardship. Though formerly an advowson might be held 

by knight service, the lord could not grant the 
wardship of the advowson without deed being 
derived out of an inheritance that lies in grant 
and does not pass by livery, i^) 



SECTION III, 

On the Transfer of Advowsons as affected htf Canveyances of 

the Proprietor. 

Nature of An advowson is an inheritance incorporeal, of 

the thing to ^^ich, according to Lord Coke, a person may be 

be conveyed. ... ' r j 

seised ; but if it be in gross, not in his demesne, 
because the inheritance savouring not de domo^ 
cannot serve for sustentation : there are, how- 
ever, some authorities contradictory to this posi- 
tion ; and it is said, if a church be impropriate, 
the impropriator may plead seisin in his demesne 
as of fee. Q) 

C) 1 Rol. Abr.628. I (3) Harg. Co. Litt. 17. b. 

O 1 Inst. 85. a. I n. 2. And the cases there 
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It is requisite, however, in order to give seisin 
to the heir, that he actually present to the ad* 
VQWson, unless such advowson be appendant or 
appurtenant to a manor of whiqb he has already 
obtained an actual seisin. (^) 

A person may have the same estate in an l. Esute 
advowson, both in respect of quality and quan- ^^' 
tity, as in any other real possession ; an observ- 
ation which applies to common law estates, and 
to those created by statute. So there may be an 
equitable owner of an advowson^ as cestui qui 
trust, or purchaser before conveyance; but a 
trustee or mortgagee will have the bare right of 
presentation and not of nomination. T^) 

An advowson in gross may be transferred by 2. Nature of 
every species of conveyance applicable to the by^which^^ 
transfer of real incorporeal property, according transferred, 
to . the nature of the proprietor's estate in the 
advowson ; and this is true of conveyances by 
statute, as the statute of uses and the statute of 
wills, as well as common law conveyances. 



cited; also, 1 Inst, 29* d* 
John London v. The Chapter 
of the collegiate Church of 
Southwell, Hob. R. SQ3. 

(*) Watk. on Des, 3 Ed. 
78. 

(2) Sir Edward Clc?r v. 



Peacock, Cro. El. 359. 1 Inst. 
237. b, Westfaling v. West- 
faling, 3 Atk. R. 4-59. GalJy 
V, Selbjr, 1 Str. R. 403. Am- 
burst V, Dawling, 2 Vern, R. 
4<0L Gardiner v. Griffithji 
2 p. Wms. R. 404. 
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An advcmson appendant beings an incident, 
will pass with its principal, and, therefore, by 
every conveyance applicable to the transfer of 
real properly corporeaL It may pass by copy 
of court roll, by reason of the principal thing to 
which it is appendant 



3. Formali- 
ties requisite 
in the con* 
veyance. 

Mode of 
jitating the 
thing con« 
veyed. 



An advowson appendant, in the case of a com- 
mon person, passes with a manor, or that corpo* 
real hereditament to which it is annexed, by the 
grant of the manor or corporeal hereditament, 
although it is not even named in the grant, by 
the words cum pertinentiis (^) ; but a demise for 
years of a manor cum pertinentm, will not pass 
an advowson to a lessee, for a spiritual benefice 
cannot be granted for years or at will, as the 
freehold thereof might be thereby always in per- 
petual abeyance, which inconvenience the law 
will not suffer. (^) So if a person who has an 
advowson, grants ecclesiam suam, or dispositionem 
ecclcHce^ or all his tenements or hereditaments, 
the advowson passes thereby (^), as does the ad* 



(') 1 Inst. 307. a. Stampe 
V. Clinton, 1 Rol. Rep. 100. 

O Wat8.CI.L.ch.l5.170. 
Com. Dig. tit. Adv. c.l. The 
case of the Dean and Chapter 
of Fertaes, Dav. Rep. 45. 

(<) 1 Inst. 17. b. Colt and 
Glover v. The Bishop of Co- 
ventry, Hob. R. 152. Perk. 



Grant, s, 116. 2 Rol. Abr. 
185. Savil V. Savil, Fortes- 
cue's Rep. 351. Robinson 
V. Tonge, 3 P. Wms. R. 401. 
3 Bro, P. C. 556. Earl of 
Albemarle v. Rogers, 2 Yes. 
jun. 477. Kynaston v. Clarke, 
2 Atk. R. 206. Ashegell v^ 
Dennis, 1 Leon. R. 191. 
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vowson of a vicarage by the grant of a parsonage, 
with all the hereditaments thereunto belonging, 
which latter words are necessary, as by a grant 
of vicaria sua, or the several parcels of a pre- 
bendy with all commodities, emoluments, and 
appurtenances, the advowson of the vicarage, 
and the advowson appendant to the prebend 
would not pass. Q) 

So if the thing conveyed be not expressed by 
the word advowson, or the equivalent expressions 
before mentioned, yet if a power is conveyed 
equivalent to that which would be enjoyed under 
^ grant of the advowson, it is enough ; as, if the 
grapQt be to one and his heirs that he and his heirs 
eveiy time the church becomes void, shall nomi- 
nate to the grantor and his heirs^ a clerk to be 
presented to the church, and that the grantoj& 
and his heirs shall present to the clerk so nomi-: 
nated, this is a good grant, and he that hath the 
right of nomination is the only patron of the 
qburch, and may maintain a gtcare impedit in his 
Qwn name Q) j although if the grant had been, 
that at every avoidance the grantee should nomi- 
nate to the grantor two clerks, of which he should 
present one to the bishop, the grantor neverthe- 

• 

(") Anon. Cro. £1. 16S, 1 Anon. Dyer's R. 351. Com. 
Westfaling v. Westfaling, I Dig. tk. Adv. Ct !• 



3 Atk. R. 463. Haslewood 
V. Pope, 3 P, Wms. R. 3^. 



(<) Smith v. Stapleton, 
Ptewd. R. 435. Wate. CI. L. 
ch. 10. 90. Fitz. N. B. 33. 
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Formalities 
of the con- 
veyance 
continued. 

b. 
The haben- 
dum, and the 
quality and 
quantity of 
the estate 
limited by 
the haben- 
dum. 



less remains patroti, the election being in him 
which of the parties named shall be preisented 
and have the benefice (*); for grants shall tiot 
be taken against the grantor, and yet shall be 
extended most liberally and beneficially for the 
grantee. (^) 

A next presentation cannot be granted to 
several, jointly and severally, as if a person 
grants proximam advocationem to two jointly 
and severally, this word " severally" is void, and 
they are joint tenants. (*) 

Things in gross being named after the fiaben* 
dum, cannot pass with the first things specified 
in the clause of the grant ; but things appendant 
or appurtenant to the premises of the grant may 
well pass, although the appurtenances are spe- 
fcified after the habendum. (*) 

In a qtiare impedity brought by the king, 
against the Abbess of Stony where it appears 
that Hen. 5. was seised of a manor to which an 
advowson was appendant, and leased the said 
manor, by his letters patent, to husband and 
wife for their lives ; afterwards the same king 



(» ) Moore's Rep. 49. Fitz. 
N. B. 33. B. 

(3) Per Saunders, J. In 
Throckmorton v. Tracy, 
Plowd. R. 161. Anon. Cro. 



£1. 163. Justice Windam's 
case, 5 Rep. 8. 

(3) Slingsby's case, 5 Rep. 
19. Gouldsborough's R. 81. 

(*) Dod. on Adv. Lect. 7. 
41, 
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by his other letters patent, reciting that the said 
husband and wife had the manor of him amongst 
other things for their lives, granted to a bishop^ 
and others, that the said manor, amongst other 
manors, &c., which the said husband and wife 
held for their lives, should remain to the said 
bishop, and others, after the term of life of the 
said husband and wife, habendum et tenendum^ 
omnia prcedicta maneria terras et tenementa una 
cum advocatione to them and their heirs, ad 
effectum that they should grant them to the nuns 
of Sion when they were founded by the king ; 
and there it was agreed by the court that tlie 
advowson did not pass to the tenants for life, 
because it was not granted by special words, 
also that the advowson did not pass to the bishop 
and others by the second letters patent, because 
by the lease for life, it was for the time severed 
from the manor, and then it could not pass by 
the second letters patent, because it was not 
specified in the premises of the deed before the 
habendum ; for it being severed and dismembered 
from the manor, there ought to be words of 
grant before the habendum to make it pass. Q) 

An advowson is sometimes called a nomin- 
ation : if a nomination of an advowson is 
granted, habendum the advowson, the profit of 
an advowson being in the nomination, the ad- 
vowson itself passes. 

(*) Colt and Glover v. The | R. 161. Wats. CI. L. ch. 10. 
JBishop. of CoveDtry, Hob. | 87« Godolp. Abr. 218. 
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4. Consider- 
ation* 



The consideration being for money will not 
affect the conveyance as simoniacaL The only 
question will be as to the next turn, which wiU 
be afterwards considered. Q^ 



It should also be observed that all ecclesiasti'* 
cal persons seised of advowsons in right of their 
churches, all masters and fellows of colleges and 
guardians of hospitals seised in right of their 
houses, are restrained from making any grants of 
things incorporeal, such as advowsons, and next 
avoidances which lie in grant, and that these 
grants are void against their successors, although 
good against the grantors during their own 
time. (^) 



SECTION IV. 



On the Transfer ofAdwyoosons as affected hy Grants ofAe King. 

An advow- ALTHOUGH by the common kw an advowson 
son will not pg^ggg ^^h the grant of a manor as incident 

pass m the *^ ^ 

case of the thereunto, yet in the case of the king, by the 
s^ecid ^^^"^ express words of the statute de presrogativa 
words. regiSi the advowson will not pass without parti- 

cular words or express mention of it. (•) 



(*) Greenwood and another 
V. The Bishop of London, 
and G. Fawsoa, 5 Taunt. R. 
727. 



(2) 1 El. C.19. 13 El. clO. 

(3) 17 Edw. 2. c. 15. 1 Inst. 
907. a. Gibe. .Gob» 758. 
^«an, Qw. R.^. WiRion v» 
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Thus, where the Queen was seised of a rectory Of a rectory 
and of the advowson of the vicarage of the same ^^ of a^^' 
parish, and by her letters patent gave the plaintiff vicarage, 
the rectory with its appurtenances, rectoriam prce* 
dictam et etiam vicariam ecclesice prcedictce^ it was 
held . that the advowson of the vicarage would 
not pass by such words, and indeed it seems 
it would not have passed even had the grantee 
been any individual ; but had the words been 
eccelsiam steam or dispositionem ecclesice the ad- 
vowson of the vicarage would have passed even 
in the king's case. (*) 

Independently of the statute €le prarogcUiva Nothing 
regis nothing passes by a royal grant but what '^^^^^ut 
was intended, and no inference can be made but what in- 
beyond the words ; an advowson and a vicarage *®" ^ * 
are two distinct things, and every thing must be 
called by its proper name. (^) As if the king 
grants a manor to which an advowson is ap- 
pendant, with the appurtenances, and alF profits, 
commodities, and hereditaments to the same 
belonging, the advowson is not included in such 



Berkley, Plowd. R. 243. 
Stukeley v. Butler, Hob. R. 
170* The Chancellor of 
Camb. V. Waldgrave, Hob. 
R. 127. Whistler's case, 
10 Rep. 64. 
(') Ashegell's and Dennis' 



case, 1 Leon. R. 191. John 
London v. The Collegiate 
Church of Southwell, Hob. 
R. 304. Rex v. The Bishop 
o£ Norwich, 1 Rol. R. 237. 
Anon. Cro. £1. 163. 
(2) Anon. Cro. El. 163. 
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grant Q) ; or if the king has the rectory of a 
place appropriated to an abbey, and grants the 
advowson of the church of that place, the rectory 
does not pass nor the advowson as an advows<Hi 
in gross, for by the appropriation that was extin- 
guished (^), btit an exception in a crown grant 
of a rectory of "all churches and vicarages 
thereto belonging" does not include a perpetual 
curacy. (') 

4 

Construed Where different constructions may be made of* 
8o that It tjjg king's ffrant, then for the honour of the 

may take , 

eflPect. crown and the benefit of the subject, such con- 

structioti is made that the royal charter may take 
effect, as it is never the king's intent to make a 
void grant ('*) ; and iti like manner, if the King 
be misinformed but not deceived, as if he grsmts 
a manor or advowson, ddeo pldnif as he by snf 
means had it, cuidam Archi&piscopo, where th^ 
archbishop had the manor but tiot the advowson, 
it Will be a good grant, for the general words 
adeo pkne^ as the king by any ways had it, are 
sufficient to pass the advowson. (*) 



(') Chancellor of Cam- 
bWage V. ^aljgrave, Hob. R. 
1^6: 

{*) The Qui^en'tod Lord 
Ltiiiiley^s case, 2 Leon. R. 

80. 

(^ Arthington and Hard- 

c^tle V. The Bishop of dbes- 1 2 Mod. R.l. 
ter, 1 Hen. Black. R. 418. I 



(4) 2 Inst. 497. Sir John 
Molyn's case, 6 Rep. 6.. 
Churchwardens of 8t. Sa- 
viour's, Southwark, 10 Rep. 
6*7. b. 

(5) The King v. The Bishop 
of Rochester, andSirF.Claric, 
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So if the king grants an advowson to one and 
the heirs male o£ his body, who regrants it to the 
king in fee, and the king afterwards grants it 
to another and his heirs, the grant to that other 
will be good, for the king is seised in fee pre- 
sently, and the recital of his estate is un- 
necessary. Q) 

The statute de prcerogativa regis is in some Operation of 
cases satisfied without a literal compliance with *® ^*¥'® 

^ grants by 

its terms : as for instance, by reference. Thus, Stat Vtmy. 
if a manor to which an advowson is appendant ^®^* 
is in the hands of the king by escheat, or by 
purchase, and the king gives the manor to one 
as entirely as the person that held it before it 
came into his hands by escheat, the advowson 
passes without the words cumfoedis et cutvocatio- 
fiibus^ because the law presumes "that the king 
is apprised of his right. C) 

.Also, notwithstanding the statute de preroga- 
tiva regiSf if the king render the lands of an 
ideot to his heir, makes restitution *of temporal- 
ties to the successor of a bishop, or makes livery 
to his ward at his full age of his lands, the ad- 
vowsons appendant pass without express men- 
tion i for where a thing which the king ought not 



(») The Queen v. Hussey,. 
Cro.E1.519. 

(«) Whistler's case, 10 Rep. 
64. b. The case of Mines, 



Plowd. R. 330. cited in Ross 
V. Morrice*s case, 2 Leon. R. 
26. and in Elvis v. The Arch- 
bishop of York, Hob. R. 328. 

2 
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to hold is restored to the right owner who ought 
to have it, the words shall be taken most strongly 
against the king, and his prerogative shall not 
hold place, nor shall he be more favoured than 
any other person (*), no one suffering any pre- 
judice thereby. (^) Besides in such cases, the 
law presumes the king is informed of his right, 
and therefore in judgment of law such words are 
equivalent to an express mention of the advowson 
which the statute requires. (') On the other 
hand, although it be competent t6 the crown to 
grant restitutions, that can only be done where 
things remain in statu quOf but not so as to affect 
legal rights properly vested in third persons. (*) 

The statute de prcerogativa regis manifestly 
does not apply to cases where the king is to take 
and not dispose of the advowsons, as if he seize 
a manor for a forfeiture, the advowson passes 
though not named in the inquisition. 

Besides the rules of construction which are 
adopted in respect of grants of the crown in gene- 
ral, and the particular restrictions imposed in this 
respect by the statute de prcerogativa regis, it is 
necessary to bear in mind the legislative enacts 



(") Per Dyer, C. J. in WU. 
lion V. Berkley, Plo wd. R. 25 1 . 
Com. Dig. tit. Adv. c. 1. 

(») 3 Infit. 24.1. I per Ashurst J.' 2 t. R. 569. 



(8) Whistler's case, 10 Rep. 

64. b. 

(4) The King v. Amery, 
ir Ashurst J. 2 t. R. 569. 

Colt V. Glover, Hob. R. 140. 
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ments concerning grants of all species of crown 
property by 1 Anne, st 1. c. 7- s. 5. and as to the 
king's private property, 39 & 40 Geo. 3. c. 88, 
and of lands acquired by escheats or forfeiture 
47 Geo. 3. c. 24. 



SECTION V. 
On Grants of Avoidances. 

As the right of patronage in an advowson may Right of pa- 
pass by the grant of the patron, so the right of J^Hf^^, 
presenting to an avoidance, to the next or sub- subsequent 

• 1 avoidiuices 

quent avoidances, or to as many as may occur ^f advow- 
within a limited period may be conveyed by the som. 
same means (*) 

Avoidances are of two kinds, either in fact or Avoidances 
inlaw. of two kinds. 



An actual avoidance is when the church is Avoidance 
actually in deed^ such as from death of the party, *^ ® 
destitute of an incumbent 



An avoidance in law is, when the church being Avoidance 
full of an incumbent, it is- notwithstanding frus- *° *^' 
trate of its light and lawful incumbent, by reason 
of incapacity or crime in the person of him that 

(') 1 Inst. 249. a. Throck- 1 150. Crisp's case, Cro. £L 
morton y. Tracy, Plowd. R. | 164?. 

F 3 
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^- 

occupies instead of the rightful and lawful 
incumbent ; such as by resignation^ pluratit|ry 
deprivation, incapacity, union, or simony. 

An actual But neither in the case of an avoidance in 

vacancy can -, •■ . •• /» i 

nerer be deed or m law, can a grant of the actual vacancy 

granted by a \^^ made by a subiect, though it may by the 
subject. "^ . , 1 11 . . 

crown, nor can it be released by one jomt tenant 
of the next avoidance to another, after the 
vacancy ; although where a person is patron and 
incumbent he may devise the next presentation ; 
and if apefson seised of an advowson of a church, 
cf which he is likewise incumbent, defvis^s the 
ne:tt predentation to his cixecutor, this it is said 
is a good devise by privity of law, and the execu- 
tors shall have it, eis it does not take place until 
the avoidance happens. (*) 

Manner of An avoidance being a part of the advowson, 
must be by which is incorporeal, must be conveyed by 
deed. deed. 

Construe- The favdidahce granted must be ^ fiiture 

of avoi?^"° avoidance ; the avoidance liiust be sp^ci^ed j 
ances : spe- and if the grant of that avoidance be unavailable, 
avoidance^ thf oUgh a ^6r i(*t of the grantor, the gi*tot Will 
granted."^ il'crt; iserve for anolhfer avoidance ; as, if a periidn 

gjnatits the nelt pr^fieiltation to btte, and aH^^ 
w^s, before avoidance, grants the liext present- 

(») Stephens v. W^l, Dy. R. 282. b. 
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sytion to a second^ the second grant is void, hav- 
VQg faeefi granted by the grantor beibre, and the 
sfK^Qiid grantee shall not have the second pre* 
se^tation^ lus the grant does not import it» all 
here being the act ^ the party, a^d ey^ry grant 
beic\g defeated by i^Q elder titlei. (') In like 
ouuiner if an abbot apd qonvent having a church 
appropriate to the abbey in succession, grant the 
next fivoidance of an advowson, this is a void 
grant, because there is no advowson in esse to 
grant, the advowson being merged in the 
abbey. Q) 

Where, however, a church is void, and a grant 
0f the next avoidance is made, the grant extends 
to the next that falls after the church is filled, 
and not to the present turn, uU res magis valeat, 
quam pereat. 

But a grant of the second avoidance m^y, in a Words of 
.,eeuac^be.v«lable.ftar.woinductio™»d K^SSj: 
institutions ; as if one hath the grant of a second ed. 
avmdance, and he that hath the grant of the first 
avoidance presents on a simoniacal contract*, 



(') 1 Inst. 379. a. Williamg 
r« The Bishop ^f Lincoli^ 
Cro. £1. 790. 



(*} Saville's R. case 51. 



* 9y st^utpy \% Aw* c^ \% l^ ^7 for rn^ey^ rewar^, 
or pronpis^y 4c«.dir(sptly or indir^ecUy ta,^^ propurO; jpr ac- 
cept a grant pf ^ «ie^ |^void^iau:je in jt^s owp^ ^ ^ifa^hef'jf 

F 4 • 
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though his clerk be instituted and inducted, and 
the king afterwards presents on his title of 
simony, and his clerk be also instituted and in- 
ducted ; yet this will not prevent him that hath 
the second avoidance from presenting when the 
church shall be void of the king's incumbent, 
because the institution and induction of the clerk 
of him that hath the first avoidance is void, and 
the king presents as to his turn, and so only bars 
the grantee of the first avoidance fi-om presenting 
again, and not the other when the king's right is 
satisfied. Q) So a grant of the first presentation 
will not be inoperative where, from a subsequent 
event, a praerogative right precludes the grantee 
from the literal enjoyment of his girant ; as if, 
after a grant of the next presentation to a living, 
the incumbent be made a bishop, by which the 
living becomes vacant, and the king is entitled 
to present, the grantee may present on the next 
vacancy, occasioned by the death or resignation 
of the king's presentee ; for here the whole title 
being by law subject to a prerogative present- 
ation, paramount or rather collateral to it, it sus- 
pends the effect of its being productive for a 
time, and the general law of the land will not 



(*) Winchcombe v. The 
Bisbop of Winchester, Hob. 



R. 165. Wats. CI. L. ch. 10. 
93. 



name, and be presented, collated, instituted, or inducted to 
any such ecclesiastical livingi &c. it shall be void, and the 
kmg may present as on any simoniacal contract. 
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work to the prgudice of a grantee by a strict 
aiid literal exposition of the words of a grant (*) 

It will be observed, that in this and the last In these 
case, the enjoyment of the grant was affected by ^^J ^^^' 
an event occurring subsequent to the grant. In grant affect- 
like manner, if the disability to present accord- ^^ ^Sbae- 
ing to the tenor of the grant conveying the quenttothe 
avoidance, arise subsequently to the grant by *^^ 
the act of the grantor, the right of the grantee 
shall only be postponed ; as if a person grant 
the three next avoidances successively, and 
upon the first avoidance, the grantor himself pre- 
sents, the grantee is not ousted, but may present 
at the subsequent avoidances. 

So if such disability arise after the grant, as 
by an usurpation on the grantee of the next 
avoidance, who brings his suit, and pendente Ute 
the clerk resigns, the grantee after judgment 
shall have the subsequent avoidance. 

But where the grant of the next avoidance is Where grant 
defeated by the act of the grantee, as if the act^o/ ^ 
grantee of the next avoidance does not present grantee, 
the next time, the church becomes vacant, he 
loses his right, and cannot present at any 

(') Calland v. Troward, I 330., affirmed in 6 T. R. 
per Eyre C. J. 2 H. BI. R. | 439. 



continues. 
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subsequent avmdance (^) ^ so though the grantee 
may assign his right before the avoidance, yet 
it is void after avoidance, and his right will be 
lostC) 

A grantor A grantor can only ahen an advowson for so 
cminot alien j^^^g ^ period as his estate or interest continues, 
period than for conveyances which operate by grant are not 
his interest |;QJ^Q^s conveysttices, that is, they convey nothing 

more than the grantor has a right to convey. 
Thus, a tenant in taU of a manor to which an 
advowson was appendant, granted the next avoid-^ 
ance of the advowson, and died ; the issue en- 
tered upon the manor, and the grant was held 
void. (') So if a tenant in tail grants his advow- 
son to others, to the use of himself and his wife, 
and the heirs male of the husband, and the wife 
survives the husband, she gains nothing by such 
grant, the estate being determined by the death 
of the tenant in tail. (^) In these cases, how- 
ever, though the estate created by the grant is 
determinable by the heir by his entiy, instead of 
bei^g put to his action, if it had pa^^sed by a 
tortious conveyance, and a discoqtiQuance had 
been created, yet until determined it has all the 



(') Baskeville's case, 7 Rep. 
28. a. Woodley v. The 
Bishop of Exeter, Cro. Jac. 
G91. 

(2) 2 Rol. Abr. 45. 1. 37. 



(«) Bowles V. Walter, 
1 Rol. Abr. 843. 

(4) Lord Say v. The Bishop 
of F«teit)orough» Gould's R. 
161. 
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properties of a fee simple or tail, and is subject 
to dower and the like ; and if a son and heir 
joins with his farther the tenant in tail in the 
gr^nt of the next avoidance, the grant will be 
utterly Void against the son and heir, he having 
nothing in the advowson, neither in possession 
or right, nor in actual pofi^ibility at the time of 
the grant* (') If a tenant for life grants the 
next presentation to a church, such grant is void 
^ as to the remainder man (^), but good neverthe- 
less against the grantor, as long as his estate con- 
tinues« 

« 

On the other hand, where a grantor, possessed Grant bv 
of a term of years in a rectory to which tiie ad- ^^^m^^^de- 
vowson of a vicarage was appendant for years, feasible by 
granted the next avoidance of the vicarage, and hiSTwimtois- 
the defendant pleaded, that after the grant the trator. 
grantor died, and his administrator surrendered 
his term in the rectory to the bishop then in re- 
version, it was held that, notwithstanding the sur- 
render^ the grantee should have the next kvoid- 
ancej for the grantor himself would derogate 
from his own grant, and would make it void at his 
pleasure, which is contrary to the rule, that the 
gfjsint of l^V^ry one should be taken most strongly 
against himself j and the term for the benefit 
of the grantee has in some respects a continu- 

(>) Sir Mannadukes WiveFs I (*) Davenport's case, 8 Rep. 
case. Hob. R. 45. I 144<. 
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ance, and therefore, if lessee for years grants a 
rent charge, and afterwards surrenders, yet, for 
the benefit of the grantee, the term has continu- 
ance, although in ret veritate it is determined('); 
for the doctrine of surrender or merger never 
operates to the disadvantage of strangers, though 
it may benefit them to the disadvantage of the 
persons between whose estates the surrender or 
merger takes place. 



To whom 
the erant 
should be 
limited. 



The grant of the next avoidance to a person, 
his heirs and assigns, is but a chattel, and goes to 
the executors ; for where the thing is a chattel, 
the word heirs will not make an estate of in- 
heritance. (^) 



ance. 



One of two One of two grantees of the next avoidance of 
may^iTdeate * church may release to the other before the 
before avoid- ayoidance happens, for although the grantor 

cannot release to them, to increase their estate, 
because their interest is future, and not in pos« 
session, yet one of them, to extinguish his in- 
terest, may release to the other in respect of 
the privity. (^) 



(') Davenport's case, 8 Rep. 
144. 
(2) Dyer's Rep. 26. a. 
(^) Bennet v. The Bishop 



of Norwich, Cro. £L 600. 
Wolverston's case^ 3 Bur. R. 
1506. Brooksby's case, Cro. 
El. 174. 
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SECTION VI. 



On Crrants of Avoidances by the Crowi. 

Though a grant made of a void turn by a Grant of a 
common person is void, yet if* the king is where"Se 
grantor, the grant is valid; although if even the king grantor, 
king grants a manor with an advowson append- 
ant, the void turn does not then pass unless it is 
also mentioned in the grant Q)y but if the ad- 
vowson had been in gross and not appendant it is 
otherwise. 

If the king does not take the benefit of the 
first avoidance upon the promotion of the incum- 
bent to a bishoprick, but suffers a stranger to 
present, and the clerk presented dies, the king 
will not have his prerogative presentation to the 
second avoidance (^) ; but if the church becomes 
void by the act of the incumbent, and the patron 
presents and dies, then the king does not lose his 
presentation. (') 



(*) Anon. Hob. R. 140. 
Fane's case, Cro. Jac. 197. 
Grey v. Hesketh, Amb. R. 
268. Moore, 249. 

(*) Beverley v. Cornewall, 
Cro. Ei44. Woodleyv.The 



Bishop of Exeter, Cro. Jac. 
691. 

(8) The Queen v. The 
Bishop of Lincoln, Cro. EL 
119. 
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This subject will receive further light by the 
enquiry in a subsequent chapter upon the king's 
right of presentation on account of simony and 
lapse. 



SECTION VII. 

On the Effect of the Statutes of Mortmain upon Conveyances 

qf Adwmsons and Avoidances. 

Advowsons As advowsoiis are frequently granted to cor- 
f^or- ^^ porations, particularly spiritual ones, and to the 
ations, uni- universities or colleges ; it is necessary to con- 
ZtX,^. sider in what manner such grants are affected by 

the statutes of mortmain. 



Restriction Before the conquest it was necessary to obtain 
b^ "I^ruT*" the king's leave to enable corporations to take a 

purchase, but nevertheless, alienations from 
superstitious motives, although discountenanced 
by William the Conqueror, became so frequent 
that there was an article in the great charter for- 
bidding them, which clause was explained and 
confirmed by 7 Edw. I. stat 3. c. 1. de reUgioniSy 
commonly called the statute of mortmain. The 
mode of avoiding this statute by means of reco- 
veries was restrained by IS Edw. 1; stat. 1. c. 33. 
The statute of quia emptores, (18 Edw. I. c. 3.) 
made to facilitate the general power of alien- 
ation, expressly provided against its enactments 
being construed to authorise alienations in mort- 
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tnain. The licence of the king was to be pre- 
ceded hy a writ ofetd quod damnum, by 27 Edw. I. 
Stat. 2., and by the assent of the mesne lords, 
under thdr hands and seals, by statute 34 Edw. I. 
Stat. 3. TTie statute 18 Edw. III. stat. 3. c. 3. 
guarantees corporations in the possession of 
lan>ds which they have taken by virtue of the 
king's licence, on paying a fine, if the writ of 
ad qtiod damnum had not been sued out. 

The practice of evading these statutes by the 
Doctrine of Uses was controuled by statute 
15 Rich. II. c. 5. and by the Statutes of Wills, 
devises to corporations are expressly excepted. 
The 1 & 2 Phil. & Mary, stat. 4. c.8. s.5l. 
repealed all the mortmain acts for twenty years, 
biit was itself repealed by statute 1 Eliz. These 
statutes are dispensed with in some particular 
cases by a few statutes of limited operation, as 
39 Eliz. c. 5. 13 & 14 Car. II. c. 12. 17 Car. II. 
c. 3. 2 & 3 Anne, c. 11. s. 4. 9 Geo. 2. c. 36. (') 

The process of procuring licences in mortmain Of Ucencei 
seems originaUy to have been to apply for leave *" "»<»<»«*^ 
to the king to sue out a suit <Jf ad quod damnum, 
and if the inquest was in favour of the alienation, 
letters patent of licence from the king and im- 
mediate lords, were obtained. In process of 
time, by the gradual declension of the rights of 

(1) Vid. Highmore's Hist, of Mortmain. 
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seignorage, owing to the operation of the statute 
of quia emptores^ and the introduction of uses 
and trusts into wills, and finally by the abolition 
of feudal tenures in the time of Car. IL the in- 
terests of mesne lords became of so little import- 
ance, that the king's licence to alienate in mort- 
main, was considered in the light of a peculiar 
privilege, and indeed it seems to have been 
treated so as early as the passing the statute 
10 Edw. III. Stat. 3. 

Although this proceeding was originally the 
remission of a forfeiture, and this right of the 
king was at length considered a part of the dis- 
pensing power of the crown, and hence licences 
usually contained a clause of non obstante^ the 
statute of mortmain^nd also of quia emptores ; 
" it was afterwards^ thought sufficient to insert this 
clause without suing out a writ of ad quod 
damnum. 

At the revo- The dispensing power having been declared 
powCT of illegal at the revolution, a power was expressly 
ttcensing given to the king by 7 & 8 Will. III. c. 3?. to 

authorize alienators in mortmain by his licence, 
and since that statute it has not been the practice 
to take out a writ of ad quod damnum. (*) 



(«) 1 Inst. 99. a. n. 1 . 8 Inst. 262, 1 Wood. Vin. Lect. 494. 
Fit2.N.B. 221,222. 



iven the 
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Hence, thien, at the time of the revolution^ 
every alienation to a corporate body, with a few 
exceptions, must have been accompanied by the 
king's licence to alien in mortmain, and such 
licence is by the law as settled at the revolution 
still requisite for that purpose* 

A very extensive class of alienations was, how-^* 
ever, taken out of the influence of the statutes 
of mortmain, by means of the statute of Eliz., 
by virtue of which alienations to corporate 
bodies, as well by deed as by will, (for in this 
case an indirect power of .devising to corpora- 
tions was conferred,) were sustained, provided 
the alienation was in support of charitable 
uses, and devises to the universities and colleges 
were held to be such charitable uses. But this 
exemption from the statutes of mortmain has 
been again restrained by another statute, 9 Geo. IL 
0.36. made to restrain gifts and devises to 
charitable uses in general, and therefore inclu- 
sively gifts and devises to corporations for charit- 
able uses. The universities were excepted out 
of the operation of this statute, subject to a 
restriction imposed upon them respecting the 
number of advowsons which a college might 
hold ; but this restriction in the fifth section of the 
act has been repealed by the 45 Geo. III. c. 101., 
wherein it is stated that the said restriction was 
found by experience to operate to the prejudice 
of houses of learning, and that its removal will 
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tend to the providing a better supply of fit and 
competent parochial ministers. 

As the law at present stands, a gift or devise 
to a corporation, excepting it were under the 
statutes of limited operation before adverted to, 
would not be supported, unless it was made with 
the king's licence. If, however, it be a gift to 
a corporation for charitable uses, it would be 
good by the statute of Elizabeth without the 
king's licence, provided it be done with the for- 
malities required by 9 Geo. II. If it be a devise 
to a corporation for charitable uses, although it 
would be good without the king's licence by the 
statute of Elizabeth, yet it shall be void by 
9 Geo. II. If it be to the universities^ and 
therefore for charitable uses, it will be good 
either by gift or devise, though without a Ucence, 
through the operation of the statute of Eliza- 
beth, and because it is excepted out of the 
statute 9 Geo. II. 
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CHAP. V. 

On Appropriations. 

A T the time of the conquest, the condition of Origin and 
-^ the clergy had undergone several changes. JifopEowl 

The bishop originally received all the revenues 
and ecclesiastical profits of the church, retaining 
a fourth part for himself. The clergy, from 
having no fixed habitation, except the epis- 
copal college, by degrees began to settle in 
parishes, and to distribute the revenues of the 
church instead of the bishop, taking that por- 
tion themselves which the bishop had before: 
the remaining parts, which were properly de- 
voted to the maintenance of the church, sick 
and poor, and to hospitality, were often retained 
by the Thanes and Lords of territories in the 
neighbourhood ; or the Lords were enfeoffed of 
them, and held them in trust for the same pious 
uses. Other patrons seized all the predial tithes, 
and gave an example of impropriations to the 
religious corporations in their vicinity that was 
not unreadily followed. For as some lords were 
thus enfeoffed of the revenues themselves, others 
had given over to the monasteries and cathedrals 

G 2 
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the rights which they enjoyed ; and these monas- 
teries, aftej: first officiating in the churches them- 
selves, soon began to appoint annual curates 
taken from their own body, either by turn or 
lot, who were called secular priests, and ac- 
counted for all the profits of the church, to the 
house from whence they were selected. 

Neither the lay patrons nor monasteries ever 
appointed without reserving all the profits, or 
some pension or fine for themselves, or, as it is 
expressed in old instruments of appropriations, 
that the clerk should answer to the bishop de 
sptrttuaUbm vobis autem (to the monastery) de 
tcmpordlibus. 

^y ^5 K^^' Although in the Saxon times eight appropri- 
mans. ations are found, particularly to the monastery of 

Crowland, as appears from Ingulphus, and three 
churches to the abbey of Battel ; the great pre- 
lates at the Norman conquest chiefly made use 
of this engine of oppression. In the cathedral 
church of Salisbury Henry the first appropriated 
near twenty churches in one day ; and the see of 
Winchester had two benefices anciently annexed 
to the bishop's table for good eating and drink- 
ing ; namely, the parsonages of Eastmean and 
Hambleden, in Hampshire. 

Norman As the conqueror came in with the pope's ban- 

™^" ®' ner, and under it, won the battle, the pope, taking 

21 
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the opportunity to usurp on the liberties of the 
crown of England, readily granted this indulgence ' : 
to the lay patrons and religious houses j the Nor- 
man monks on committing a church to be served 
by any of their body carefully reserved all the 
profits in proprios usus ; the lords withdrew the 
tithes of their manors from the parochial or secu- 
lar clergy who were English, and endowed those 
monasteries with them which they built for their 
religious countrymen. Q) 

When an advowson was thus appropriated to Why so 
the use of a religious house, or some particular ^^^^ 
member of it, it was called an appropriation, 
and thence all advowsons in the hands of spirit- 
ual corporations were so denominated, either 
from the words made use of, appropriamtcs^ con- 
soUdamtcSf et unimtis ; or because the bishop as 
ordinary, or the pope as supreme ordinary, gave 
a licence to the prior or canons of the monastery > 

to hold them in proprios usus. (^) 



(J) Bramhairs Works, 73. 
Kennet on Impr. Seld. c. 6. 
8. S. ch. 12. s. 1 and 2. Ken- 
net's Par. Antiq. 78, 79. 
1 Bum's £ccl. L. 60. Gibs. 
Cod. 749. Dbmat's Supp. to 
the Civil Law, tit. 10« lib. 1. 
p. 451. Ayl. Par. Jur. Can. 
Ang. 13. 87. -Arthington v. 
The Bishop of Chester, 2 Hen. 
Bl. R. 423. Grendon v. The 
Bishop of Lincoln, Plowd. R. | Hob. R. 308. 
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496. Horn. Chron. de rebus 
gestis Abbat. sancti August^ 
Spelm. Apol. ch. 29. 137. 
Rex V. The Bishop of Lon- 
don and Dr. Birch, 1 Lord 
Raym. R. 24. Leges Alfred. 
No. 24. Stin. £«c]. Cases, 
125. 130. 278. 296. 

(2 ) Grendon v. The Bishop 
of Lincoln, Plowd. R. 496. 
William Wright v. Gerrard^ 
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Term ap- 
propriation 
confined to 
England. 



The term appropriation appears to have been 
peculiar or principally confined to England, as 
it is seldom to be found in any foreign canon 
without reference to this country, and there is 
scarcely a foreign writer who does not say, qiias 
in AngUa vocant appropriationes. Q) 



None but 
spiritual per« 
sons origm- 
ally capable 
of an appro- 
priation. 



Church 
served by 
one of the 
spiritual 
body. 



None but spiritual persons, such as abbots, 
priors, prebendaries, and others, who adminis- 
tered the sacraments and performed divine ser^ 
vice, were originally capable of receiving an 
appropriation, not only because glebe tithes and 
other profits merely spiritual, were thereby con* 
veyed, but chiefly because the cure of souls is 
charged upon such ecclesiastical person or body, 
and they were in general considered quasi per- 
petual incumbents, appropriation being, in effecf^ 
an institution with this only difference, that it is 
perpetual (^), the church, glebe, and tithes alike 
passing to the religious house or person who 
performed the service, either, as has been ob- 
served, from one of their own body, or by some 
person who resided in the neighbourhood. (*) 



(1) The Duke of Portland 
y. Bingham, 1 Haggard's R. 
16S. 

(2) Wright V. Gerrard, Hob. 
R. 306. Gibs. Cod. ch. 13. 
752. Spelm. Apol. ch. 29. 
Ur. Ayl. Par. Jur. Ang. 89. 



(3) Lind. lib. 3. tit. 9. Seld. 
c.6»94. Doctor and Stodent, 
312. Colt ▼. The Bishop of 
Coventry, Hob. R. 14^.Gren- 
don V. The Bishop of Lincoln, 
Plowd. R. 4f96. 
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These incumbents were in fact little more than Incumbente 
the surveyors* stewards, or officers of the priests, ^r the pro- 
whom they called secular bishops, or abbots, to ^^' 
whom they were accountable for the profits. Q) 

The operative word of conveyance on these Operative 
occasions was that of parson ; when that word ^^"^^ ®^ ^®^" 

*^ ' veyance 

was wanting, it was doubted whether the appro- « parson." 
priation was good, and it was at last declared so 
only because there were words of the same ef- 
fect. (^) It was for this reason also, namely, Appropri- 

ji_*i_« J ji.»^i_ •• ations not 

their being made parsons, and having the spin- grantable 
tual functions conveyed to them, that appropri- over, 
ations were not regularly grantable over, nor 
enable of enduring longer than the bodies to 
which they were at first appropriate. (^) 

Appropriations were then made to other spi- Appropri- 
ritual corporations, such as to deans and chapters, ^^^^ 
treasurers, chancellors, military and religious col- other spirt- 
leges, prioresses of nunneries and abbesses, and all J^^^'^^' 
bodies corporate, however in law and reason 
incapable of such a tenure, though this was 
granted on a conceit that all these were reUgious 
societies, and might receive and distribute out 
of the common treasures of the church, when in 
Uke manner others were deputed to perform 



(1) Lewis's Life of Dr. Pe 
cock, 32. 



(2) Wright v. Gerrard, 
Hob. R. 306* 

e) Gibs. Cod. ch. 13. 752. 
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Chapels of 
ease. 



divine semce, and had a small portion of the 
revenue allotted to thein.(^) 

There were some cures which had chapels of 
ease belonging to them, and they who oflSciated 
in them were called Cape/fom, and had their sub- 
sistence out of the oblations and obventions, and 
were often perpetual and presentative. 

Where the incumbents had several chapels of 
ease, and only assistants to supply them, the 
canon law did not call them RectoreSy but Pfe- 
banij who had a sort of peculiar jurisdiction in 
lesser matters ; but still they were under the 
bishop's authority in visitations and other eccle- 
siastical censures, because the care of the whole 
diocess belonged to him jure communi. (^) 



Appropri- Appropriations were made with different pri- 

ations with .1 • ^ /? . i_ » • 

different pri- vileges in two forms, the one pleno jure^ stve 
vileges, in ' utroqtie jure, tarn in spirkualilms quam in tempo- 

raUhm, where the interests in the benefice, both 
temporal and spiritual, were annexed to some 
religious house, and the other non utroque jure, 
though pleno jure, as it is described, in tempo- 
raUbus, where temporal interests only were con- 



(«) Alden v. Tothill, Gwm. 
R. 436. 3 Salk. R. 43. Com. 
Dig. tit Adv. D. 1. Gren- 
donv. Thei Bishop of Lincoln, 



Plowd. R. 497. Domats. 
Suppl. to the Civil Law, 
lib. 1. tit. 10. 443. 

(^) Still. Ecc. Cases, 133. 
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veyed, such as the tithes or patronage of the 
benefice. (^) 

Such, however, was the ambition and avarice Avarice of 
of the religious houses to appropriate advowsons Jndu^ed oa- 
to their own use, without making proper provi- trons to 
sion for the performance of religious services in f^aw bTc? 
parochial districts, which duty was neglected, and, their right 
to use the language of those times, a decay of ^^^ 
hospitality evinced, that lay-patrons began to 
threaten to draw back that right of patronage to 
the churches which their ancestors had con- 
ferred. (^) 

The power of the bishops and successive Legislative 
canons of the popes had in vain been exer- interference. 

cised to stop the abuses of this growing evil; 
and the murmurs and complaints of all soon got 
to such a pitch, that legislative interference be- 
came necessary ; and it was enacted, that in ap- 
propriations of benefices there should be a provi- First reqai- 
sion made for the poor and the vicar, and that in ^^*® ®^ ^ 

* ' appropn- 

every licence to be made in chancery of the ap- ^tion since 
propriationofanychurch, there should be a perpe- ^^® statutes, 
tual vicar, not removable at the caprice of the appro- 
priator, but properly and sufficiently endowed at 
the discretion of the ordinary, to do divine service, 
to inform the people, and to keep hospitality. (^) 



(i) Tlie Duke of Portland 
V. Bingham, Haggard's Rep. 
163. 

(^ 1 Spelm. CoDcii. Ang. 
593. 



(3) 15Ric.2.c.6.4Hen.4. 
c. 12. Britton v. Wade, Cro. 
Jac. 515. Seld. c. 12. $• 1. 
Ayl. Par. Jur. Can. Ang. 513. 
Degge's P. C. Part. 1. ch. 13. 
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Endowment 
of a vicar. 



Hence the sufficient endowment of a vicar was 
made a necessary condition of appropriating the 
benefice ; and thus arose vicarages and endow- 
ments, which were generally made up of a part of 
the small tithes belonging to the benefice, which 
the appropriators found it difficult to collect, and 
a portion of the glebe or land of the parsonage. 



Endowment 
necessary. 



By endowment a vicarage becomes a benefice 
distinct from the parsonage, and without endow- 
ment the appropriation was not good. (^) If the 
small tithes and oblations (the common allot- 
ment to a vicar) would not amount to a third 
share, then some part of the greater tithes, as 
of com and hay, was allowed to make up such 
deficiency, which, indeed, was the cause of many 
vicarages being now so endowed. Q 



Vicarages to 
be met with 
as earl J as 
HeniyS^ 



Although there are no vicarages at common 
law, and vicarages are supposed to have had 
their beginning in the eighth year of king Henry 
the Third, they certainly existed before that 
period, and are to be met with as early as the 
time of king John ; indeed there is an instance 
of a perpetual vicar being appointed in the reign 
of Henry the Second. (*) 



{*) Wright v.Gerrard, Hob. 
R. 307. Grendon v. The 
Bishop of Lincoln, Howd. R. 
496. Colt T. The Kshop of 



Coventry, Hob. R. 140. Seld. 
c. 12. s. 1. 

(3) 1 Bum's Eccl. L. 69. 

(3) Britton and Ward's 
case, Palm. R. 113. 
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The endowment might either be in the act of Endowment 
appropriation, or a separate act, and a separate ^^^^ in act 
instrument, so that in searching for an endow- of appro^ri- 
ment, neither the act of endowment, nor the act ^pw^e S-* 
of appropriation should be neglected ; for though strument. 
a separate act or instrument of endowment may . 
not be found, yet it is possible the endowment 
may have been made in the act of appropri* 
ation. (') Where the vicarage is not endowed^ 
the impropriator of the small tithes is bound to 
maintain a priest, and, upon information by the 
attorney-general for that purpose, the king may 
assign such an allowance or proportion of the 
small tithes as he may think proper, though this 
cannot be the case if the vicar is endowed, how- 
ever small the endowment may be. (*) 

It would appear from the case of Parry and Appropri- 
Bancks» in the exchequer (*), that an appropri- ationnotdis- 
ation would not be dissolved, where a vicarage vicarage dia- 
ls dissolved by the bishop and appropriated to *®^^®"' 
the rectory, but the appropriation must in such 
case remain in a spiritual body. This, it is to be 
observed, was the case of an appropriation made 
since the statutes of Richard the Second, and 
Henry the Fourth, and since the restraining 
statute of the thirteenth of Elizabeth. In the 
case of Robinson v. Bedel, the appropriation 



(') Anon. Styles's Rep. 
'l56. 



(2) Bons^y v. Lee, 1 Vern. 
R. 247. 
(») Cro. Jac. 518. 
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was made before the time of Richard the Second, 
and the dissolution before the thirteenth of 
Elizabeth. C) 



Sinecures. 



Notwith- 
standing the 
statute 
4 Hen. 4* 



There are 
instances of 
monks serv- 
ing in some 
particular 
places. 



Endowments under the above circumstances 
are to be distinguished from those where the 
rector and the vicar both receive institution from 
the bishop, as is the case of sinecures, where the 
rector, with proper consent, had power to intitle 
a vicar in his church to officiate under him, and 
so the rector having been long excused from 
residence, is in common opinion discharged from 
the cure of souls. (^) 

Although by the statute 4 Hen. IV. c. 12. re- 
quiring the appointment and proper endowment 
of a vicar, an appropriation would not be good 
unless a secular person were ordained vicar per- 
petual, canonically instituted and inducted, and 
convenably endowed ; so that by institution and 
induction, the vicar was placed on the same foot- 
ing as a rector, and though the vicar was to be 
secular, there are several examples of licences to 
the monks to serve a parochial cure by them- 
selves, by reason of the contiguity of the 
churches, or poverty of the house ; and there is 
an instance of a licence to an abbot to serve a 
parochial cure by a removeable secular chaplain. 



(1) Robinson v. Bedel, Cro. 
El. 873. Gibs. God. tit. 30. 
754. 



(a) Degge's P. C. Parti, 
ch. 13. 195. 199. 
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It is also observable that this statute (4 Hen. IV.) 
does not extend to appropriations made before 
that time. (') 

Where the benefice was given, ad mensam 
monachorum, and so not in the common form, but 
granted by way of union, and plenojtire; in that 
case it was served by a monk of their own body, 
and who was removeable at their own pleasure. 
The monks, who thus may be said to have been 
the immortal incumbents, had the cure of souls ' 
reniaining in them, and the minister employed a 
mere stipendiary. 

From this root sprung the peculiar kiiid of Origin of stl- 
appropriation, without a vicarage endowed j and ^uradeT 
this is the origin of stipendiary curacies, in which who are not 
the impropriator is bound to provide divine ser- jJJJt o^iy 
vice — but may do it by a curate not instituted, licensed. 
but only licensed by the bishop, and might 
reckon himself under no obligation to present a 
vicar to the bishop for institution, but might pro- 
vide for the service of the church, as the monks 
did, by a licensed curate. Since that time, the 
statutes of dissolution enact, that benefices of 
every description should be held as they had 
been held by the dissolved religious houses; a 
grantee who has obtained what was before held, 
as above described, ad mensam, pleno et utroque 

{') Bntton V. Ward, 2 Rol. Rep. 127. 



94 



On Appropriations. 



[Ch. V, 



Jure, would have the complete incumbency, as 
intitulatus and beneficiary. If such an impro- 
priator should take orders, he might perform the 
offices of the church without institution, only by 
taking the oaths imposed by later statutes. And 
it would be only the circumstance of not being 
in orders, that would prevent him from exercis- 
ing his ecclesiastical rights in full form as those 
spiritual persons, the monks, did before. But it 
was not so in ordinary impropriations, in which 
there had been a vicarage endowed, because the 
vicar holds by something extrinsic of the im- 
propriator. (^) 

In order, however, to effect a complete appro- 
priation in addition to the ordination of a per- 
petual vicar properly endowed, other things were 
necessary. 



Second re- 
quisite. 
King's H- 
cence. 



Secondly. — The king's licence to the spiritual 
person or body to which the church is to be ap- 
propriated must have been obtained, as the in- 
terest of the king is concerned in appropriations, 
all advowsons being held either mediately or im- 
mediately from him, and all possibility of pre- 
sentation, escheat, or lapse, being thereby taken 
away. Q) And the licence will be void unless it 

(*) Priddle ancl Napper's 
case, 11 Rep. 11. Fitz. N.B. 
22S. Anon. Poph. Rep. 144. 
Styles'sRep. 156. 2 Inst. 501- 
4 Inst. 191. Godolp. Rep. 198. 



(1) Per Lord Stowel, in The 
Duke of Portland v. Bingham, 
1 Haggard's R. 166. Gibs. 
Cod. tit. 30. 750. Seld. c. 6. 
8. 3. 96. 
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be a condition that the vicarage be endowed. Q) ' 
Hence also the dissolution of a vicarage in a rec- 
tory appropriate requires the king's licence ; the 
king's consent also must be matter of record, 
and indeed he cannot grant such licence with- 
out its being matter of record. (^) 

The king's licence, however, need not mention 
that the church is full, and shall be good though 
there be a new presentation after the licence^ 
before appropriation. (^) 

Thirdly. — The consent of the bishop was Third requi- 
requisite, except where the king was patron, and ^oMent!^^ * 
made the appropriation, as he as well as the king 
may have an interest by lapse, in the present- 
ation of the benefice, which can never happen 
if it be appropriated to the use of a corporation, 
which never dies ; and the act of appropriation 
being a thing spiritual, the ordinary hath a 
spiritual jurisdiction also, because the law reposes 
a confidence in bishops, that they will not consent 
to any thing that shall be to the prejudice of the 
diurch ; however the consent of the bishop might 
be sufficiently signified by the act of the appro- 
priation, which was the sole act of the bishop, 
unless when the king made the appropriation, in 

(I) Com. Dig. tit. Adv. D. J (») Com. Dig. tit. Adv. 
(') Anon. St^es's R. 156. I D. 3. 
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Which case, as has been observed, the bishop's 
consent was not required. (^^) 



Fourth re- Fourthly, — Neither the bishop nor thQ king 
?ron''^'on-" ^^"^^ make appropriations without the con- 
sent, sent of the patron, he having the fee simple 

or absolute inheritance of the advowson ; his 
acceptance of the order of the ordinary, and 
his execution of what he has ordained, is a 
declaration of his consent, and all will be then 
intended to be done at his request. (^) But 
where any other person has an interest in the 
advowson, then a more express consent is re- 
quired, without which the parties are not bound 
by the consent of him who is seised of the in- 
heritance (*) 

When the . When the king was patron, an appropriation 
king patron. ^^^ \yy ^j^g j^^jjg alone is sufficient ; as when 

by his letters patent, he grants the advowson of 
which he is seised in right of his crown, to a 
dean and chapter C*) ; for the authority which 
the pope exercised in this kingdom being ac- 
knowledged by parliament to be in the king, he 
as supreme ordinary may make an appropriation 



(') 1 Bl. Com. 385. 1 Rol. 
Abr. 238. 

(2) 3 Salk. R. 43. Wats. 
CI. L. 190. Colt and Glover 
V. The Bishop of Coventry, 



Hob. R. 149. Britton v. 
Wade, Cro. Jac. R. 51 7. 

(8) Gibs. Cod. eh. 13. 752. 

(^) Ward's case, Poph. R. 
145. Wood's Inst. L. E. 37. 
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of his own authority, without the bishop, when 
he is patron. Q) 



The consent of the rector incumbent was Fifth requi- 
necessary wlien the church was full ; hence the ^eni's con*^" 
monks sometimes prevailed on the incumbent to sent- 
assume their order, and so to bring the church 
along with him, or they gave him a pension or a 
corody for his life, on condition of resigning ; or 
if he would not comply then they obtained leave 
of the patrou to appropriate in reversion, or to 
save the pains of working on the patron, they 
purchased the perpetual advowson, on purpose 
to appropriate the benefice. Q) 

The most proper time for making an appro- Time of 
pria,tion is during the vacancy of the benefice, ^propru" 
when the church is void, and it may be executed ation. 
immediately, as no appropriation can be made of 
a church which is full, unless in a special manner 
in apt and express words, to take effect after the 
death of the incumbent. (^) When such ap- 
propriation is made, the church being full, it is 
not precisely a grant of the glebe and tithes, but 
an appointment of a spiritual body to be incum- 
bent when the present incumbent shall die, or 



(') Grendon v. The Bishop 
of Lincoln, Plowd. R. 498. 

(*) 1 Rol. Abr. 239. Brit- 
ton V. Wade, Cro. Jac. 516. 
1 Burn's Eccl. L. 69. 

(*) Priddle and Napper's 



case, 11 Rep. 11. The Rec- 
tor of Chedington's case, 
1 Rep. 155. a. 1 Rol. Abr. 
239. Sav. R. 20. Colt v. 
The Bishop of Coventry, 
Hob. R. 150. 
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an avoidance happen, and in such case the 
spiritual body being appointed to the function 
and made parson, has thereby in him the right 
of the possessions, and may enter into the par- 
sonage after the death of the present incumbent, 
or at an avoidance, without either admission, 
institution, or induction (^) ; for the appropri- 
ation having been made, the patron is thus per- 
petual parson, and hath perpetual institution and 
induction, the appropriation alone being a suffi-. 
cient admission. (^) 



Difference 
between a 
church ap- 
propriate, 
and not ap- 
propriate. 



The difference between a church appropriate . 
and not appropriate is that the former is an- 
nexed to the corporation or person to whom it 
is appropriated, and his or their successors for 
ever, the latter is only for the life of the incum- 
bent Hence those who had appropriations 
could originally no more grant their title of 
appropriation to others, whereby to make the 
grantees perpetual incumbents of them as ap- 
propriations, than incumbents of churches pre- 
sentable could convey by their sole act their 
incumbencies. (*) 



In appropri- 
ations, all 
will be now 



Although by any thing which can now be 
shown an appropriation may be defective, yet it 



(') Grendon v. The Bishop 
of Lincoln, Plowd. R. 493. 
Mallet V. Trigg, 1 Vern. R. 
42. 

(') William Wright v. Ger- 



rard. Hob. R. 308. Grendon 
V. The Bishop of Lincohi> 
Plowd. R. 496. 

(a)Wats.CI.L.ch.l7.189. 
195. 2Rol. Abr. 341. 



Ch. v.] On Appropriatio7is. 99 

will be intended in respect of the ancient and intended to 
continual possession that all was done which ^^^®^®^" 
might make the ancient appropriation good; rectly, 
for records and letters patent and other writings 
either consume, or are lost and embezzled ; "if 
an appropriation had been questioned in the life 
time of any of the parties to it, they migl^t have 
shewn the truth of the matter ; but after the 
death of all the parties, and the succession of 
ages, during which a church has been esteemed 
rightfully appropriate, the ancient and long pos- 
session of the owners must prevail, as the loss of 
the original endowment of a vicarage is sup- 
ported by prescription, and an augmentation 
may be thereby presumed, Q) 

A church appropriate may become disappro- Church dis- 
priate ; first, by the dissolution of the religious gj^'^^rst' 
house or corporation whereunto the appropri- bydissolu- 
ation was granted; because the perpetuity of *'^"' 
person is then gone, which is necessary to sup- 
port the appropriation. So it has been said by 
Hobart, that if the statutes had not continued 
the appropriations to the king, they had been 
dissolved, ipso JactOf by the dissolution of the 
houses. (^) 



(*) Bedle V. Beard, 12 R. 5- 
Crimes v. Smith, 12 Rep. 4. 
Hunston v. Cocket, Cro. Jac. 
252. Britton v, Wade, Cro. 
Jac. 515. 

H 2 



(2) Wright V. Gerrard, Hob. 
R. 306. Grendon v. The 
Bishop of Lincoln, Plowd. 
Rep. 497. 
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Thus, when the order of the templars (to 
whom divers appropriate parsonages belonged) 
was dissolved, and their possessions granted to 
the prior of St. John of Jerusalem, in England, 
Justice Herle, in 3 Edw. III. said that if the 
Templars had granted their estates in the appro- 
priations to the hospitalers, that is, to them of 
St. John's of Jerusalem, the hospitalers should, 
not have it ; for it was granted only to the tem- 
plars, and they could not make an appropriation 
thereof over unto others, that which was appro- 
priate unto the templars being disappropriate 
by the dissolution of their order, (i) 

Secondly, Secondly, by presentment ; as if the person 

nwnt'^*^"^" presented be inducted, the church is thereby 

made presentative, the incumbent so instituted 
and inducted is to all intents and purposes com- 
plete parson, and it amounts to a reunion of the 
vicarage and parsonage. In this way Lord Dyer 
disappropriated a church, the appropriation of 
which belonged to him. 

The appropriation at first being made by a 
judicial act, cannot be undone by any private 
act of the patron, but only by presentment, which 
is also a judicial act, and which completes the 
disappropriation without institution or induction 

(*) Sir Hen. Spelm. Apol. ch. 29. 141. 
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and without any previous agreement between 
patron and ordinary, (^) 

Lord Coke says, if a woman be endowed of 
an advowson which is appropriated, and she 
present, and her incumbent is admitted, insti- 
tuted, and inducted, albeit the incumbent die, 
yet is- the appropriation wholly dissolved, be- 
cause the incumbent, who came in by present- 
ation, had the whole state in him(^) ; but accord- 
ing to what is said in the case of Lancaster 
V. LucaSj such disappropriation shall only be 
during the life of the widow, for if such a thing 
is done by lessee for years, it can only hold 
during his term of years, Q) It has been even 
said, that if an appropriator presents to a vicar- 
age by the name of a parsonage, such present- 
ation alone will disappropriate the church, 
although a presentment by a stranger to an 
advowson appropriate is void, even if the clerk 
i s both instituted and inducted. (*) 

An appropriation being once fairly severed When an ap- 
can never be again reunited, unless by a repeti- P*'<>P"»tion 

once sever— 

tion of the same solemnities (*) ; but a present- ed. 



(») Colt v.- Glover, Hob. 
R. 140, Gibs. Cod. tit. 30. 
ch. 13. Degges's P. C. Part 1. 
ch. 13. Tlie Queen and Lord 
Lumley's case, 2 Leon. R. 
80. . . 



(•) 1 Inst. 46. a. 
(8) Gibs. Cod. tit. 30. ch. 13. 
752. 1 Leon. Rep. 233. 

(4) Fitz. N. B. S5. 

(5) 1 BLCom. 385^ 
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ation by usurpation, and institution and induction 
thereon does not disappropriate. (*) 



Impropri- 
ations. 



Before the general council of Lateran, either 
in one thousand one hundred and seventy nine, 
or one thousand one hundred and eighty, appro- 
priations might have been made to laymen, but 
by that council, which was received in England 
as part of the law of the land, laymen were made 
incapable of appr(^riations granted to them. (^) 
By the 27 Henry VIII. chap. 28, and the 
31 Henry VIII. chap. 13, the statutes of the dis- 
solution of monasteries, it was enacted. That the 
king should have and enjoy to him and his heirs 
for ever, all monasteries, parsonages, appropriate 
and religious houses, with their sites, circuits, 
precincts, and revenues, in as large and ample a 
manner as the abbots and religious houses held 
and enjoyed them. 



Number of. The religious corporations being thus dis- 
solved, the king granted the advowsons and 
other of their possessions to laymen, and the ad- 
vowsons, benefices, rectories, and livings which 
have since that period got into lay hands, are 
called impropriations, of which there are in Eng- 



(') Com. Dig. tit. Adv. 
D.4. 

(0 Linden, 160. Decret. 
Greg, a 1. S. t. 30. c. 19. 
2 Inst. 641. Dcgge, P. C. 



Part 2. ch. 2. Bishop of Win- 
chester's case, Gwm. 187. 
2 Vin. Lect. 87. Bishop of 
St. David's v. Lttcy, 1 Salk. 
R. 136. 
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land about three thousand eight hundred and 
forty.five, in contradistinction to those in the 
possession of spiritual persons. 

As by virtue of these statutes the churches ap- 
propriate were granted to. the king, the grantees 
of the crown had thereby not only the same 
interest in the appropriation that the religious 
houses had, but also an interest by the regal 
grant of an estate given them by parliament, and 
consequently had a fee or possession which, when 
the statutes of dissolution were made, was not of 
spiritual cognizance while in the hands of the 
king, and therefore could not be so in those of 
his patentees. Q) 

Principally by 32 Henry VIII. impropriations Impropria- 
now in the possession of laymen are lay fees, J.^^ ^^ 
temporal inheritances, entirely free from spiritual 
jurisdiction, and tmnsferable as any other species 
of property (^); an ejectment and every real 
action now lies for a rectory or tithes impropri- 
ate^ and by that statute fines and all assurances 
may be had and made of them. (') 



(*) Wright V. Gerrard, 
Hob. R. 308. Selden, ch. 13. 
8. 1. Fanshaw v. Rotheram^ 
1 Eden's R. 281. Grendon's 
case, Plowd. R. 499. Wol- 



wyn V. Awberry, 2 Mod. 254. 
Ayl. Par. Jur. Can. Ang. 90. 

(*) 1 Inst. 159. a. 

(*) Baldwin v. Wine, Cro. 
Car. 301. Com. Dig. tit. 
Adv.E. 



H 4 



lOi On j^ppropriations. [Ch. V. 



l^he Instrument of an Appropriation* 

Ralph, &c. To the reh'gious men, the abbot and convent 
of the monastery of Stratford. Greeting you well, we esteem 
it pious, and acceptable to God, not only to plant holy reli- 
gion, but also by all ways and means to cherish it when 
planted ; considering therefore you and your monastery by 
reason of manifest and frequent floods of water, whereby 
the fruit of your lands, meadows, and pastures, and your 
cattle often perish ; aCnd also of the charge of persons resort- 
ing to you and your house, under colour of hospitality ; and 
moreover by contributions and divers other frequent bur- 
thens, are so far reduced to poverty, that without great 
assistance, the expenqes brought upon you cannot be re- 
paired ; nor can the income for you and your monastery, 
serve for the necessary preservation of a life of religion, as 
It is- convenient ; we willing with all the care we can to re- 
lieve your necessities in this particular, with the advice and 
consent of the chapter of our church, for the relief of the 
charge and burthen aforesaid, and the maintenance of your 
holy religion, do give and grant to you, and by pontifical 
authority with a view of charity, do by the tenor of these 
presents appropriate to be possessed to your own use for 
ever, the parochial church of East-ham of our diocese near 
your monastery, whereof ye are the rightful patron, to which 
ye have presented several rectors at the late vacancies there- 
of, saving a tit portion thereof for a perpetual vicar to be 
hereafter, to administer in the same church as we order and 
direct ; to wit, first we order that he who shall be vicar for 
the time being, shall have his meat and drink thtere as other 
vicars in times past have been accustomed to have ; and that 
such vicar shall have and take the tythes of gardens and 
curtilages, and all manner of tythes, except tythes of com 
and hay, and of mills ; also that he shall have all manner of 
oblations, obventions, and legacies whatsoever left to that 
church, or to the use thereof, and other things, which by 
the right and custom of the church, ought to be carryed 
with dead corps, and all other things which are known to 
belong to alterage; and besides this, we order that the said 
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vicar shall have and receive every year from you, the abbot 
and convent, on the feast of St. Michael and Easter, by equal 
portions, five marks of lawful money, sterling, for the said 
tythes of to be by you duly paid to him as 

an augmentation of the portion aforesaid ; as also, we, as 
well reserve, order, and decree^ the said vicarage as often as 
it shall happen to be vacant, to belong to our collation, and 
to the collation of our successors, bishops of London, and of 
our chapter the seat of the Bishop of London, being vacant, 
saving to us and our successors the right of jurisdiction and 
diocesan in the said parish church, and all other rights of 
right due, and accustomed as well to us as others, and saving 
in all respects the dignity of our cathedral church ; but the 
said vicar shall bear all charges, except the repairing and re- 
building of the chancel : the abbot also, and his successors, 
and for the time being, as rectors of the said parochial 
church of Eastham, in the name of that church, shall bear, 
as other rectors of churches, canonical honour and reverence 
to us and our successors, and others the ordinaries of our 
diocese ; in testimony whereof to this tripartite, indented 
writing, to wit, to that part to remain in the custody of the 
said abbot and convent, our seal, but to that part to renaain 
with us, the seals which are used by the said abbot and con- 
vent ; and to that part to remain in the custody of the chap- 
ter, as well our seal as that of the religious house, are affixed. 
Dated at London the day of in the 

year of our Lord 
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On Unions. 



When 
churches 
may be 
united. 



Tl Y the common law, when churches are poor 
and unable to support the charges to which 
they are subjected, they may be consolidated or 
united with the consent of the parson, patron 
and ordinary. (*) 



Reasons for 
union in the 
canon law. 



This consolidation, or union as it was called 
in the canon law, was permitted for the sake of 
hospitality, that the rector might thereby be 
better enabled to relieve the poor; in conse- 
quence of the vicinity of situation of several 
churches— on account of a want of parishioners 
—and extreme poverty in one or both of the 
parishes — all which reasons are enumerated out 
of the canon law. (^) 



Pope and Thus there are examples in very ancient times 

^°^ ^^irrant. ^^ uuions by the popes and bishops, according as 



merly grant 
ed unions. 



(>) Per Holt, C.J. InHar- 
man v. Renew, 1 Salk. 165. 
Austin V. Twyne, Cro. El. 
500. Reynoldson v. Blake 
and the Bishop of London, 
1 Ld. Raym. R. 192. 



(*) Concil. Tolet. 16. c.4. 
Still. £cc. C. 226. Godolp. 
Rep. 170. Propter hospitali- 
tatem, propter vicinitatem lo- 
coram, propter parochiano- 
rum defectum seu exilitatem. 
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they saw occasion. In the decretals we find 
pope Alexander the third sends his decree to 
the archbishop of York, reciting that in a com- 
plaint made to him» he had heard that a certain 
town in his province was so distant from the 
parish church, that it was very difficult for the 
inhabitants to repair thither, especially in winter, 
and withal that the church revenue of the parish 
(although that town were exempted) was not 
insufficient for the minister of the mother church, 
wherefore he commands the archbishop to build 
in that town a church, and with the assent of 
the founder of the mother church, to institute 
at the presentation of the rector an incumbent 
ther^ that might have to his own use all eccle- 
siastic profits increasing in the limits of the said 
town, and to acknowledge a superiority to the 
mother church, and that he should do it also 
whether the rector of the mother church would 
assent or not. 

For the king — There is an old example in 
13 Hen. III. where, because the church of St. 
Peter's in Chichester, was very poor, and that 
only two parishioners were in it, the king, at the 
request of Ralph Nevill, then bishop there and 
chancellor of England, grants qiiod eadem eccle- 
da demoUatur et prcedicti dtu) parochiani qui 
spectabant ad ipsam assignentur in perpetutmi 
hospitali S. Marice^ quod eidem ecclesice est vici^ 
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Words of 
the union. 



nunij ut ibi deinseps percipiant spirilualia el sint 
j)arochiani ejitsdem Hospitalis. 

Hence, such like commands, occasions, and 
conveniences, doubtless altered and made the 
limits of divers parishes every where both in 
country and cities Q) 

The words of the union are. We unite, annex, 
incorporate, and consolidate, and cause to be 
made, the said church of A. and the church of B. 
one ecclesiastical benefice ; and such union may 
be made to take place injuturo as well as m 
prcesenti by proper and apt words for that pur- 
pose. Therefore, if the churches are full and 
one is duly united to the other infuturOj when 
either shall become void, the surviving incumb- 
ent may enter upoh the vacant living without 
any other title than that which he received from 
the act of union. 



37 Hen. 8. 
C.21. Bill 
for the 
union of 
churches. 



The first statute made concerning the union 
of churches was the 37 Hen. VIII* ch. 21. 
reciting that : 

Where, in divers and sundry places within this 
realm of England, there be many and sundry 
parsonages, glebes, tithes, and yearly revenues 
and profits whereof be not sufficient to find a 



(*) Seld. ch. 9. s. 4.. 267. 
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•i 
priest orcurate to serve, or minister to the 

parishioners thereof within a mile or less of the 
church, of which poor parsonages there is in 
many places another church pertaining to ano- 
ther parish standing as necessary and commodi- 
ously for the access of the parishioners of the 
other poor parish as their own doth : * 

And, forasmuch as the charges for the main- 
tenance of such two churches and chapels, with 
all manner of reparations, ornaments, and other 
accustomed duties pertaining to a church, be ' 
much greater than may be well raised or borne 
amongst such poor parishioners, and might and 
should be eased and remedied by the uniting 
and knitting of such two churches in one : 

It may therefore please the king's royal ma- 
jesty, with the assent of his lords spiritual and 
temporal, and the commons in this present par- 
liament assembled, and by the authority of the 
same, that it may be enacted, and established, 
that an union or consolidation of two churches 
in one, or of a church and chapel in one, the 
one of them not being above the yearly value of 
six pounds^ as it is rated and valued at to the 
king's highness in his court of the first-fruits 
and tenths, and not distant from the . other 
above one milef in any place or places within this 
realm of England, may be from henceforth had 
or made by the assent of the ordinary and ordi- 
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naries of the diocese where such churches and 
chapels stand, and by the assent of the incum- 
bents of them, and of all such as have a just 
right, title, and interest to the patronages of the 
same churches and chapels, being tJien of full 
age; and that all such unions and consolid- 
ations had or made of two churches in one, or of 
a church and chapel in one, as is aforesaid, shall 
be good, sufficient, lawful, firm, stable, and avaiU 
able in the law, to remain, endure, and continue 
for ever united and knit in one in such man- 
ner and form as by writing or writings under the 
seals of such ordinaries, incumbents, and patrons, 
it shall be declared and set forth. 

And be it further enacted by the authority 
aforesaid, that all unions and consolidations of 
all churches and chapels which have heretofore 
been united or knit together in one by the assent 
of the ordinaries, incumbents, and true and law- 
ful patrons in fee simple of them as is aforesaid, ' 
shall also remain and be from henceforth ad- 
judged and deemed in the law to endure and 
continue for ever united and knit in one, with- 
out any dissolution, undoing, unknitting, or 
repeal of them, or any of them, by any manner 
of means or ways. 

Saving 'unto the king's majesty, his heirs and 
successors, all the tenths and first-fruits of all 
such churched and chapels as be heretofore 
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united or consolidated in one, or that shall here- 
after be united and consolidated in one, accord- 
ing to the same, or such like rates and valu- 
ations as the same churches and chapels, or any 
of them now are rated or valued at to the king's 
said majesty in his said highness^ court of the 
first-fruits and tenths. 

Provided always, that all unions and consolid- 
ations, and every of them hereafter to be had or 
made, of any church or chapel within any city or 
town corporate within this realm of England 
without the assent of the mayor, sherifi^, and 
commonalty of the city where such churches, 
church, or chapel, be or shall be, or without the 
assent of such bodies corporate of other towns 
corporate where such churches, church, or cha- 
pel be or shall be, by the names of their corpor- 
ations in writing under their common seal, shall 
be clearly void, and of no force nor effect, any 
thing before expressed, or any ordinance, law, 
custom, or statute to the contrary thereof in any 
wise notwithstanding. 

Provided also, that where the inhabitants of 
any such poor parish, or the more part of them, 
within one year next after the union or con- 
solidation of the same parish, by their writing 
sufficient in the law, shall assure the incumbent 
of the said parish for the yearly payment of so 
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much money, as with the sum that the said 
parish is rated and valued at in the king's high- 
ness' said court of the first-fruits and tenths 
shall amount to the full sum of eight pounds 
sterling, to be levied and paid yearly by the said 
inhabitants to the said incumbent and his suc- 
cessors, that then all such unions and consolid- 
ations hereafter to be had or made of any such 
poor parish as is aforesaid, shall be void and 
of none effect, any thing statuted or ordained to 
the contrary hereof in any wise notwithstand- 
ing. 

Provided always, that this said proviso shall 
not extend to any union or consolidations of any 
church or chapel had or made before the 
making of this statute, any thing in the said 
proviso mentioned to the contrary thereof not- 
withstanding. 

i7Car.2-c.3. So by the statute 17 Charles II. ch. 3. 

It was enacted, that in every city . or town 
corporate, and their liberties, within the kingdom 
of England, and dominion of Wales, which have 
a mayor and aldermen, and particular justices of 
the peace by charter or commission, or bailiff or 
baiUffs, or ojther chief officer or officers, and 
other assistants by like charter ; and where two 
or more churches or chapels, or a church and a 
chapel, and the parishes thereunto belonging, do 

8 
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lie within the said corporation or liberties thereof, 
convenient to be united; in such cases the 
bishop of tRe diocese where such parish and 
parishes are, with the consent of the mayor, 
aldermen, and justices of the peace, bailiff or 
bailiffs, or other chief officer or officers, or the 
major part of them, and of the patron or patrons 
of such chui*ch or churches, chapel or chapels, 
shall or. may adcc)rding to due form of law unite 
the said churches or chapels, or church, and 
chi^l, or any of them, and shall appoint at 
which church or chapel, churches or chapels, the 
said' parishioners and inhabitants of the said 
parishes or places, to which the said churciies or 
chapels, or church' and chapel, do belong, shall 
usually meet for the worship of God, and which 
of the said churches or chapels, or ' church or 
chapel, shall be united and annexed unto the 
other, which shall be the church presentative 
unto which all presentations shall hereafter be 
only made, and unto Vi4iich the parishioners shall 
resort .as their proper church, and after such or- 
der made, the said churches or chapels, or 
diurch and chapel, shall accordingly for ever 
stand united : and the parishioners, landholders, 
and inhabitants of the said parishes and places 
belonging to such churches or chapels, ^or church 
flOid chapel, so united and annexed, shall, as they 
or any of them become void, and from thence- 
forward pay all such tithes and other duties as 
beloi^ or did belong to the incumbent of any of 
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the said churches or. chapels, or church and 
chapel, so united and annexed unto the mcumr 
bent of the said presentative churgh or chapel, 
unto which the said other churches or chapels, or 
chiurch or chapel, shall be so united and an- 
nexed. 

And it is hereby also enacted, that notwitb^ 
standing any such union to be made by virtue 
hereof, each of the parishes so united, shall con* 
tinue distinct as to all rates, taxes, parochial rite% 
charges, and duties, and all other priyUeges, 
liberties, and respects whatsoever, other than 
what is hereinbefore mentioned and specified; 
and churchwardens shall be elected and ap- 
pointed for each parish, as they were before 
such union made. 

And it is further enacted and provided. That 
wtere one or more of the said chutc];ies or, 
chapels, or church and chap^, so united atid 
annexed shall be full at the time of inaking sucl 
union, that then the said unioii shall take effect 
for every such chiu-ch or chapel upon the first 
avoidance after such union ^lade^ Aod that: 
the several patrons of the said churchea and 
chapels so imited shall and may preseint. by; 
turns to that church only which shall riem^a 
and be presentative from time to time in such 
order as the said bishop with the consent of the 
said mayor, alderman, and jUsti60s of peace,. 
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bailiff or bailiffs, or other chief officer or officers 
within such parishes, or the major part of them; 
and of the patron or patrons of such church or 
churches, chapel or chapels, shall determine and 
decree for the preservation of their respective 
rights therein, respect being therein had to the 
difference of the values of the yearly mainten- 
ance belonging to such churches or chapels, or 
any of them, saving unto the King^s Majesty, his 
heirs and successors, all the tenths and first 
fruits of all such churches and chapels so to be 
united according to the rates and valuations at 
which the said churches and chapels are rated 
and valued in the office of first-fruits and tenths 
in his Majesty's court of Exchequer, and also 
reserving all procurations and pensions to all 
persons to whom they are now and have been 
formerly or shall be hereafter due and payable ; 
any thing herein contained notwithstanding. 

Provided always. That no union of parishes 
or places to be made by virtue' of this act, shall 
commence or be effectual in law until it be 
registered in the register-book of the bishop 
of thp diocese, which the register is hereby 
required to do. 

Provided always. That no union made by 
virtue hereof shall be good and effectual where 
the settled maintenance belonging to the par- 
sonSj vicars, and incumbents of the church ot 

I 2 
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chapel, or churches or chapels so united, shall 
exceed the sum of one hundred pounds per 
annum,, clear and above all charges and reprises, 
unless the respective parishioners, or the major 
part of them, under their hands desire other- 
wise» 

• 

Provided always, and be it enacted. That 
every minister settled as aforesaid, the incum- 
bent of any church or chapel, or churches and 
chapels united according to this act, shall be 
the full and lawful incumbent thereof, to all in- 
tents and purposes, so as such minister be a 
graduate in one of the universities of this king- 
dom. 

And be it further enacted, by the authority 
aforesaid. That every owner or proprietor, 
owners or proprietors of any impropriation, tithes, 
or portion of tithes in any parish or chapelry 
within the kingdom of England or dominion of 
Wales is, are, and shall be by virtue of this act 
enabled and impowered to give or bestow, unite 
and annex the same, or any part thereof, linto 
the parsonage or vicarage of the said parish 
church or chapel where the same doth lie or 
arise, or settle the same in trust for the benefit 
of the said parsonage or vicarage, or of the 
curate and curates, there successively where the 
parsonage is impropriate and no vicar endowed, 
according to his or their respective estates with* 
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out any licence of mortmain, any law or statute 
to the contrary notwithstanding. 

And be it further enacted, That if the settled 
maintenance of such parsonages, vicarages, 
churches and chapels so united, or of any other 
parsonage or vicarage with cure in the king* 
dom of England, or dominion of Wales, shall 
not amount to the full sum of one hundred 
pounds per annum, clear and above all charges 
and reprises, that then it shall be lawful for the 
parson, vicar, incumbent of the same, atid his 
successors, to take, receive, and purchase to him 
and his successors, lands, tenements, rents, tithes, 
or other hereditaments, without any licence of 
mortmain, any law or statute to the contrary 
notwithstanding. 

The statute 37 Hen. VIII. is in affirmance Common 
only of the common law, for being in the affirm- j^jJen^awav 
ative, without the addition of a negative, the by 37 Hen.8. 
common law is not thereby taken away, and 
unions may still be made therefore at common 
law of churches of greater value than are men- 
tioned in the act. (^) 

It hath been a question whether at common Whether an 
law an union could be made without the con- m^© wlSi-* 
currence of the king. The canonists define out the con- 

currence of 
the king. 

(*) Austyn v.Twyne> Cro. EI. 500. 

1 3 
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union to be actus spirttualiSj and they sajr it is 
munus episcopale unire quia tota dicecesis est cura 
episcopi ; if so, the licence of the king doth not 
seem so necessary to an union as it is to the ap- 
propriation of advowsons. • Thus, tlie chapel of 
Wanborough was united to Magdalen college in 
Oxford, and it was pleaded that the union was 
made by the patron and ordinary, without men- 
tioning the king. So the parish church of Illis- 
field, and St Martin's in the county of South- 
ampton, were united by the ordinary with the 
consent of the patrons, and it is not set forth 
that it was done with the licence of the king. (^) 

Nevertheless, it is intimated in Austia v. 
Twyne (2), that the statute 37 Hen. VIII. c. 21. 
was only a declaration of what benefices an union 
may now be made without the king, as if the 
royal assent had been necessary before in all 
cases whatever, and remained still necessary in 
all cases that are not within this statute. 

Licence of Whereas, by the ancient canon law the licence 

tecl^^^xyhy ^^ *^^ P^P® ^^^ "^* ^* ^^^ necessary, nor hath 
the canon the licence of the king been judged necessary 

^' since the reformation, inasmuch as unions have 

been ordinarily made without such licence: 

Thus, according to a papal declaration, which 

stands part of the body of the canon law, Sicut 

( " ) Anon. Dyer^s R. 259. a. ( 2 ) Cro. EI. 500. 



Ch. VI.] On Unions. 119 

imire Episcopatus atque potestati subjicere alienee ' 
ad surnmum pontificem pertinere dignoscittttj ita 
Episcopi est ecclesiarum siue Dicecesis unio et stcb^ 
jectio earundem. Nevertheless, in some few. in- 
stances the authority of the crown may have 
been desired and obtained, in nuyorem eau- 
telam. Q) 

It is also well worthy of observation that 
nothing is menticlned in this statute respecting 
the power of the king in point of unions, so it is 
Very unlikely that at this time the king and par- 
liament should abate any thing from the king's 
siu|)remacy in ecclesiastical matters that could 
fidrly be continued to it. 

In the consideration therefore of the proper Unions un- 
tonsent requisite to an act of union, the only u^^'^u^'^^ 
difficulty which arises, is that of an union unau- tute. 
fiiorised by the statute. On the one hand, the 
description of the transaction in the books of 
canoii law, the circumstance of the non-interfer- 
ence of the pope before the reformation, and the 
Provisions of the statute reflecting a light upon 
le common law, with the alleged usage since 
the reformation, seem to warrant a conclusion 
that the assent of the king is not necessary. .But 
the only judicial authority upon the subject 
leans the other way, at least where the churches 
* . . . 

0) Gibs. Cod. tit. 38. c. 1. 958. 

I 4 
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had sufScient to serve the cure. If, however, 
the assent of the crown be deemed necessary, that 
consent, as well as the confirmation of the patron, 
may be given subsequently to the transaction. Q) 

Union the The union is the act of the bishop or other 

Wfihop! '^ superior according to the definition, Unio est 

beneficiorum seu eccksiarum ab episcopo vel ah alio 
superiore facta annexio. Hence in Austin v. 
Twyne (^), though the assent of the Queen and 
confirmation of the patron came after the union, 
it was adjudged good, for the reason why the 
consents are usually taken before is the fitness, 
but not necessity of the bishops having previous 
assurance of the giving of that which, not being 
given, would make his act void. 

It has been doubted whether a parochial 
might be united to a collegiate church, but ah 
appropriation cannot be made by them without 
the king's licence, because that is a mortmain, 
the patronage of the advowson, and consequently 
all tenths and first-fruits are lost. (•) 



(^) The Queen v. Page 
and the Bishop of London, 
Cro. El. 719. Rex v. The 
Archbisliop of Armagh, 1 Str. 
B* 516. R^ynoldson y. Blake 
and the Bishop of London. 
Ld. Raym. R. 192. Austin 
y. Twyne. Cro, EI. 500. 



Moore's R. 408. $61. Har- 
man y. Renew, Salk. R. 165. 
3 Salk. R. 89. 

(*) Austin y. Twjme, Cro. 
El. 500. Moore's Rep. 408. 
661. 2 Rol. Abr. 778. 

(^) Grendon y. The Bishop 
of London, Plowd. R. 499. 
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UQiohs are generaUy made in time of vacancy UaioDB ' 
of the church, for if the church is fuU, the act ^^SS 
of the ordinary cannot prejudice the incumbent,' is vacant, 
as by the union the incumbency would be de- 
stroyed. But if a church is full, and the incumb- 
ent will not consent, although the union cannot 
be made de verbis in prcesentiy it may be made 
de verbis infuturo qtumdo vacafverit Q) ; and as 
hath been observed, he that hath the church to 
which the other is united, may enter into the 
church so united when it becomes void, without 
any other donation, induction, or title than that 
which he receives from the act of union. (^) 
The statute 17 Car. II. c. 8. s. S. is in this respect 
exactly modelled according to the rule of the 
common law. If a church be duly united to a 
prebend in a cathedral church, and a clerk is 
collated to the prebend and then installed in the 
cathedral, although the parish church is not in 
the same diocese with the cathedral, yet, ha\dng 
become the lapse of the prebend, the clerk may 
take possession thereof without either presenta- 
tion, institution, or induction, for by the union 
the parish church is become the corps of the 
prebend. O 



(») The King v. The Arch- 
bishop of Armagh, 1 Str. R. 
519. Reynddyon v. Blake 
ni|d the Bishop of London, 
Ld. Rayin. R. 196. 



(2) Degges, P.C. ch. 14. 
205. a Rol. Abr. 357. 
(«) 2 Rol. Abr. 357, 
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By the com- Although by the canon law thid union was 
moil kw either perpetual or temporal, by tlie common 

luiion C0D80* r r r ^ j 

lidates the law, where there is an union of churches, one of 
benefices. jj^g benefices becomes void or extinct, illud quod 

akeri unitur extingvitur neque ampUtcs per se 
vacare dicitur ; there is but one church and one 
benefice, and being consolidated or made one, if 
the patrons are to present by turns, each patron 
has the whole advowson in his turn, as the 
patrons have several possessions and several 
rights ; though there is but one advowson, and 
that is of the church to which the miion is made, 
the patron may present by the name of eith^ 
without distinction, union being properly where 
there is an annexation of one benefice to another 
perpetually, and the two churches are so conso- 
lidated that a second benefice may be taken by 
dispensation within the statute of pluralities, 
though it has been said that by union within the 
statute of pluralities is meant not a perpetual 
but a temporary union during the life of an in- 
cumbent, of which sort multitudes are found in 
the books as well since as before the reforma- 
tion. Qy If, however, two or more churches are 
united on a false suggestion, it seems the union 
is void, both by the common and canon law. (^) 



( * ) The Queen v. Page and 
the Bishop of London, Cro. 
£1. 720. Mr. Crooke's case, 



1 Shower's Rep. S208. Ld 
Raym. R. 196, 197. 

(2) Degges, P. C. ch. 14. 
*205. 
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That benefice to which the other is united is That bene- 
the superior and principal, although the inferior fhe oUier^is 
and accessory enjoys the same privilege that the united is the 
more worthy benefice does, for the more worthy '"P^"^'' 
is never united to the minus dignuniy and a paro- 
chial church therefore cannot be united to a -^ 
chapel. (*) 

Patrons of united churches have several rights. Patronage 
for though there is but one advowson in right, ^®"*'"*' 
yet every patron has the whole advowson in his 
turn, as the patronage remains, though by the 
union the incumbency of one church is extin- 
guished, and though the incumbency of the 
ahurches is united, the tithes, boundaries, mo- 
duEseB, and profits continue as before, for there 
dah be no union of parishes, though there is of 
churches. (^) So where three parish churches 
were united by 22 Car. IL ell. the benefice 
may he described in pleading as one rectory. (*) 



The patron of the most valuable church has Patron of 
the first presentment, and a subject patron of a ^^^u^je^hag 
benefice of the greatest value, has his turn before the first turn, 
the king patron of the lesser church. (^) But a 
presentment, time out of mind, by a patron of a 



(*) Godol. Rep. 172. 
f(?) Harman v. Renew, 
l,SaIk. R^ 165. Feldoun v. 
Beale, Carth. Rep. 238. The 
Parish of St. Swithin and St. 
Mary Bothan, Skin. R. 588. 



(^) Wilson V. Vanmildert, 
2 Bos. and tull. 394?. 

(4) Com. Dig. tit. Adv. 
F. 2. Mr. Crooke's case, 
1 Shower's Rep. 208. 
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rectory who has presented to his rectory with 
another chapel of which he happened to be the 
patron, will not have the effect of an union, but 
the church and the chapel remain distinct. (^) 

Proof of pre- If several churches are united, and the pre- 
sentation, sentation is given by turns to the several patrons, 

shewing a presentation to his own church before 
the union will be sufficient (^) ; but where two 
churches are united by act of parliament, after 
the next avoidance of bothy the patron cannot 
present to the united vicarage upon the next 
avoidance of one. (•) 

For where a statute provides, that as soon as 
two churches become vacant, they shall be 
united, they cannot be treated as united until 
both do become vacant 

ft 

Where an act of parliament unites three 
churches, and gives the first presentation to the 
patron of the church of which the living was of 
the highest value, without taking any notice of 
the others, and it appears on the face of the 
declaration, that a certain order of presentation 
has taken place, under the act of parliament,^ 



(») Anon, Sav. R. 17. 
Case 46. 

(*) Grocers' Company v. 
The Archbishop of Canter- 
bury, Bl. Rep. 770. 



(8) Hardinge v. The Bishop 
of Winchester and Wakefield/ 
Black. R. 1162. 
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which has been acquiesced in, that is sufficient 
ground for presuming that the order set forth is 
the true order, according to the meaning of the 

act of parliament. (^) 

» 

As no change is made in the rights of patron- Advowftons 
age by luiion, which are reserved to the patron ^•^°'!l!u° 
or patrons ; the advowsons continue as before, ais before, 
both in their nature and right. Thus, if one 
advowson be appendant, and the other in gross, 
and that which is appendant is made the present- 
ative church, and the patron of the church in 
gross has the first turn, the whole advowson is 
not in gross, but remains appendant for the turn 
of the patron of the advowson appendant, and in 
gross for the turn of that person who was patron 
of the advowson in gross. (^) So the impro- 
priator of a rectory who names the curate to a 
church shall be patron after the union of the 
church with another parish. (*) 

If the churches are in different dioceses, the Churches in 
assent of both the ordinaries must be procured ^^^^ 
to make the union (^), and if either of the patrons 
is a bishop the consent of the dean and chapter 
is requisite. (*) 



(1) 3 was. R. 23S. 
' . (3) Anon.Dyer'8Rep.^9.a. 

(^) Bishop of liondpn v. 
The Mercers' Company, 
Strange's Rep. 925. 



(^) Grendon v. The Bishop 
of Lincobi, Plowd. R. 4d7* 
{^) 2 Rol. Abr. S57. 
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Tithes. 



After an union the ordinary may compel the 
parishioners to go to the church to which thQ 
union is made, and to pay their tithes there. Qy 



Union does 
not unite 
parishefi. 



Though one church is united to another, this 
does not unite the parishes, but it is only an ap- 
propriation of one church to the other, so that 
the incumbent and his successors of the other 
church, shall be parsons of the church united. Q) 
And where an act of parUament creates a new 
parish church and rectory, and directs that the 
bishop shall confer a certain prebend on. the 
rector, and that the prebend shall remain united 
and annexed to the rectory for ever, this is not 
such an appropriation of the rectory to the. pre^ 
bend as makes it an appropriate benefice within 
the statute 21 Hen. VIII. c. 13. s.Sl., and 
tenable with another benefice having cure of 
souls. C) 



Reparations 
of churches 
united. 



When two churches parochial were united at 
common law, the reparations remained distinct 
and several as before, and therefore the inhabit^ 
ants of the parish where the church was demo- 
lished, were not obliged to contribute to the, re- 
pairs of the remaining church to which they weifQ 



(1) Reynpldson v. BUke 
and thp. Bishop of London, 
Ld. Raym. R. 196. 

(*-«) Skin. 616. 



(d) Brazen Nose College v. 
The Bishop of Salisbury, 
4 Taunt. R. 8S3. 
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united (^) ; in consequence of which injustice, it 
was enacted, that where one of the churches 
united In/ virtue of the 1? Car. II. c. 3. was at the 4» W. & M. 
time of such union, or shall afterwards be de- * 
molished, in such case as often as the church 
which is made the church presentative, and to 
which the union was made, shall be out of repair, 
or there shall be need of decent ornaments for 
the performance of divine service therein, the 
parishioners of the parish whose church shall 
then be down or demolished, shall bear and pay 
towards the charges of such repairs and decent 
ornaments, such share and proportion as the 
archbishop or bishop that shall make such union 
shall by the same union direct and appoint ; and 
for want of such direction and appointment, then 
one-third part of such charges of the repairs 
and decent ornaments which shall be made or 
provided, and the same shall be rated, taxed, and 
levied, and in default thereof, such process and 
proceedings shall be made as if it were for the 
reparation and finding decent ornaments for 
their own parish church, if no such union had 
been made.. 

The payment of first-fruits and tenths, together First fruits 
with all other dues to bishops and archdeacons tenths. 



(') Parish of Aston v. Castle Birmidge Chapel, Hob. 
R« 66. 
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are reserved in perpetual unions, whether within 
the statutes or not Q) 

Union, how After an union is made, if any question arises 

concerning the validity thereof, all unions within 
the statutes may be tried in the temporal courts ; 
but if such union is not within the statutes, but at 
common law, it must be tried by the spiritual 
courts. Q) 

(') Gibs. Cod. tit. 38. I (^) Harman v. Benew« 
ch. 1. 1 Salk. R. 165. 
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CHAP. VII. 



On Presentations. 



PRESENTATION is the offering a clerk to Definition, 
the ordinary to be instituted to a church. Q) 

A presentation may be to a deanery, archdea- To vhat a 
coniy, prebaid, hospital, church, or chapel (*) presentation 

Though ^esentations might have been made . How made, 
formerly as well by parol as by writing, yet, 
since the statute of frauds 29 Car. II. c. 3., all 
presentations must be in writing, in the nature 
of letters missive to the bishop; and (by 
55 Geo. III. c. 184.) when granted by his ma- 
jesty, or any other patron, to any benefice or 
eccl6iSastical promotion in England of the 
yearly value of ten pounds in the king's books 
on a twenty pound stamp ; or to any other ec- 
desinstical benefice, dignity, or promotion what^ 
soever in England, on a ten pound stamp. 

Common reputation is not admissible in evi- Evidence ot 
dence to prove a presentation, nor was it even at^on!^"** 

(») 1 Inst. 120. a. Seld. de | («) 2 Rol. Abr. S42. 
Dec. ch. 12. s. 5. 391. 393. 
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when presentations might have been by pa^ 
ToL Q) 



SECTION I. 



On Presentations by the King^ 



The king pa- As the supreme ecclesiastical authority is in 
SltHf".!! the king, as a flower of his crown, he is patron 
beneioes. paramount of all benefices in England, and the 

right of presenting to such benefices as do not 
belong to other patrons belongs to him. 

By 26 Hen. B. By the Statute 26 Hen. VIII. c. 1. the king 

was declared the only supreme head on earth of 
the church of England, and all honors, dignities^ 
privileges, profits, and commodities to the said 
dignity of supreme head of the same church 
belonging and appertaining, were united to the 
crown. 

Statute of The statute of supremacy, 1 Eliz. chap. 1. 
Pr^enSn J^^stored this power to the crown, after it had 
of benefices been suspended in the time of Philip and Mary, 
^mLu^ and the king has now the right to present to all 

dignities and benefices of archbishoprics and 

(«) The King v. Eriswell, | 3 T.R.723. Tellard v. Sbeb- 

beare, 2 Wils. 366. 
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bishoprics, during the vacations of their respec* 
tive sees ; as well as to all benefices which are 
possessed by any deans, archdeacons, or incum- 
bents, on their being made bishops ; and this 
right extends not only to such as become void 
after the seisure of the temporaries, but to all 
such as shall become void after the death of the 
bishop, though before actual seisure. Q) For as 
the spiritualties during the vacation of a bishop- 
ric belong to the dean and chapter of common 
right, or to some other ecclesiastical person, by 
prescription or composition, so the temporalties, 
come to the king as patronus et protector ec- 
clesice. (^) 

A prerogative presentation is not to be con- Of preroga* 
sidered as a presentation by an elder title, but as aUoX^*^"** 
arising out of a prerogative right, collateral to 
the title. It does not operate to defeat, but to 
suspend the title, and leaves every thing derived 
out of the title, or in any manner connected with 
it, in statu quo. It is not a right of patronage, 
nor a right of eviction, nor an usurpation, it does 



(<) 4 Inst. 325. Sir Ro- 
bert Basset v. Gee, Cro. El, 
790. Wentworth v. Wright, 
Cro. El. 526. Doctor and 
Student, ch. 36. 216. 218. 
Woodley v. The Bishop of 
Exeter, Cro. Jac. 691. Colt 
and Glover v. The Bishop of 
Coventry, Hob. R. 140. Tro- 



wer V. Callard, 6 T. R. 439. 
2 Hen. Bl. R. 324. Evans v. 
Ascouth, Noy*8R. 94. Gibs. 
Cod. tit. 33. ch. 2. King v. 
The Bishop of London. Salk. 
Rep. 540. Bingham and 
Squire's case, 3 Leon. R. 15K 
4 Leon. R. 61. 
(^) 2 Inst. 15. 
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Dot supply, but suspends or postpones the turn 
of the patron or patrons ; it is a rightful act, and 
if there are several patrons, it takes away the 
right of none, leaves the rest entire, but post- 
pones the turn of all, nemmijacit iiyuriam. (^) 



Where the 
king has an 
interest in 
the advow- 
son. 



Where the king has an interest in the pre- 
sentation, as if he is seised in fee of an ad vow- 
son, and he creates the incumbent a bishop, 
then he shall present as patron^ that title being 
precedent to that of his prerogative Q) ; and re* 
gularly, therefore, a presentation by the king 
ought to show by what title he presents. (®) 



Where 
bishop dies 
dcfring va- 
cancy of 
a benefice, 
the king has 
the present- 
ation. 



If a church of the bishop's patronage becomes 
vacant in the time of the bishop, and the bishop 
dies, the king shall have the presentment by 
reason of the temporalties, and not the bishop's 
executors ; or if a bishop collates a prebendaay 
and dies before induction, the king shall pre- 
sent (^) ; for in the case of a chose in action so 
peculiar as a right of presentation, the law favours 
the king more than the bishop's executors, and 
therefore gives the king, as having in his cus- 
tody the temporalties of the vacant bishopric 



(") Calland v. Trower, 
2 Hen. Bl.. R. 333. The 
Grocers* Company v. The 
Archbishop of Canterbury, 
Bl. R. 770. 3 Wils. R. 214. 



(•) The King v. The Bishop 
of London, Ld. Rayni. R. 26. 
1 Inst. 388. a. 

(3)Com.Dig.tit.Esg.H.7. 
(4) Bro. tit. Present. 10. 13. 
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that presentation which executors in general are 
entitled to, when opposed to an heir. Q) 

This privilege that the king has of presenting Privilege ex- 
by reason of the temporalties of a bishopric guchVefer- 
•being in his hands, is extended to such prefer- ments a« the 
ments as the bishop might have presented to by have p^^^ 
common righ^, even though by composition he sented to- 
has transferred his power unto others, as the 
composition does not bind the king. (^) 

Thus when the temporalties of the archbishop 
of York are in the king's hands, the king shall 
present to the deanery of York, although by 
composition between the archbishop and the 
chapter there, the chapter are to elect him ; and 
this because the patronage . thereof, de jure^ 
belongs to the archbishop, and iiis composition 
cannot bind the king, who comes in paramount,, 
as supreme patron ; for the king is supreme 
patron of the whole bishopric, although it be 
dismembered into divers branches, as deans and 
other dignities; and notwithstanding the king 
gave leave to the chapter to elect, yet the pa- 
tropage remains in the king (*), as by his pre* 
rogative he cannot lose his presentation (^),^ 
which is a contingent casual right arising upon 



('), 1 Inst. 90. b. D. 4. 

(2) 2 Rol. Abr. 343. 

(3) Wats. CI. L. ch. 9. 77. 



Sheffield v. Ratcliffe, Hob. R. 
339. 

(4) Chandos's case, 6 Rep. 
55. Bui. N. P» 123. b. 

K 3 
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a particular event, and suspends or postpones^ 
and does not supply the turn or turns of the 
patron or patrons (^) leaving every thing con- 
nected with the title in statu quo. 

So with Where a new advowson, which has however 

nTw^^Tow- ^ *^® incidents and properties of other advow- 
soiis created sons, is created by statute, it is subject to the 
^ * " ^' same rules of law and prerogatives of the crown 
as an old one, and the king therefore has this 
right in a church in which several patrons have 
a right to present in particular turns, even if 
there is an act of parliament directing that they 
shall present in such turns, as the act does not 
. interfere with the prerogative (^) ; and the rule 
seems to hold in all cases except where the in- 
cumbent of a donative or hospital is made a 
bishop, or where a bishop elect has a com- 
' mendam retinere for his life. (*) So also if the 
king has only two parts of an advowson, yet he 
shall present alone, as no subject can be tenant 
in common with him. (^) 

A manor with the advowson appendant being 
in the hands of the king, the church becomes 



(*) Calland v. Trower, 

2 Hen. Bl. R. 333. 6 T. R. 
439. 

(2) Rex V. The Bishop of 
London and Dr. Birch, Ld. 
Raym. R.*23. Salk. R. 540. 

3 Lev. R. 382. 



(«) Ca. Pari. 184. 2 Rol. 
343, 344. . 

(4) The Chancellor of Cam- 
bridge V. Waldgrave, Hob. 
R.127. 
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vacant, and afterwards the king grants the manor 
with the advowson, this avoidance being a 
chattel vested in the king ; besides the grant 
would operate to double intent, he therefore 
and not the patentee, shall present Q) 

The lord chancellor, or lord keeper of the Presentationr 
great seal, for the time being, has right to pre- chancellor, 
sent to all benefices appertaining to the king, of 
or below the value of twenty pounds in the 
king's books of first fruits, according to the 
valuation in the time of Henry the eighth ; and 
there is no other difierence in the form of a pre- 
sentation by the king or chancellor, except that 
for the most part the one is mandantes^ the other 
rogantes Q) ; Mr. Place, however, seems ta 
think that though the use is for the chancellor 
to present to livings under the yearly value of 
twenty pounds, yet the king may present to any 
of his under valued benefices, if he please. (*) 

If the chancellor presents on a supposition Cannot be 
that the benefice is under value, and before in- [|™ n^^„c* ' 
duction the king presents, his presentee will be tion, 
admitted ; but after induction, the presentee of 
the chancellor cannot be removed. (*) 



(*) Anon. Owen's R. 53. 
Gould's R. 73. Case 15. 
Bedminster Manor, Dyer's 
Rep. 300. a. 

(3) Lord Chancellor's case. 
Hob. R. 214f. 

K 4 



(«) Wats. CI. L. ch. 9. 80. 

(4) Lord Chancellor's case, 
Hob. R. 214. Com. Dig. tiu 
£sg. H. 5. 
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Where one Where one has the nomination, abd aoather 
has the no- ^^ presentation, if saeh right of presentation 

xninationand '^ ' -o r ^ 

another the accrues to the king, this shall not prejudice the 
presentation. Ij^^^Ij^^qq pf ^m ^^^t has the nomination, but 

he may still nominate to the chancellor, who, in 
the name of the king, shall present to the ordi- 
nary. And if the king presents without any 
such nomination, the nominator shall bring his 
$uit against the incumbent only^ because the 
king cannot be termed an usurper. Q) - 

King may The king may revoke his presentati(Hi at any 

P«2ntiuon. time before induction, notwithstanding lette« 
ifnotexe- obtained for admission, institution, and induc- 

cuted. . .2\ 

tion. Q) 



Kevocations 
inlaw. 



As there may be a revocation in fact, so 
there may be a revocation in law, as where the 
presentee of the king dies before induction, this 
is ^revocation in law, and the king shall pre* 
sent again, though it be the case where he has 
only one turn, because the king has not the 
effect of his presentment, or in right of his 
tenant who dies before the induction of his pre** 
aentee, although the heir in whose right the 
king presents^ could not present agaitl. Q) 



. !(^) Dod. on Adv. Lect. 
12.69. 

(>) 1 Inst. 344. b. 2 Rok. 
Abr. 353. 

(*) Fitz. N. B. 34. c. 27. d. 
Thomas Holt's case, 9 Rep. 

20 



132. b. Gyles v. ColdiU, 
Dyer's B. 360. b. Sbeff^d 
V. Ratcliffe, Hob. R. S3a 
Hutchins v. Glover^ Cro. Jac. 
463. Wright V. The Bishop 
of Norwich, 1 Leon. R. 156. 
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In like manner if the king presents to a bene- 
fice, and dies before his clerk is admitted and 
instituted, the presentation is revoked in law by 
his death. (^) 

Hence also, if the chancellor presents to a 
][)enefice, supposing it to be under value, 
whereas in truth it was above the value, and 
thereupon the person presented is admitted and 
instituted, and before inducticm the king, being 
apprised of it, repeals the presentment, and pre- 
sents one in his own name, thi» is a good repeal, 
because the king has a right precedent, and is 
also deceived in his first grant : the king indeed 
may present the second clerk, although no no- 
tice of the repeal was given to the ordinary j for 
by the revocation of the first clerk's present^ 
ment without notice, the presentment is so 
absolutely void, that if, after he had got institu- 
tion and induction thereon, the king were to 
confirm his title, his confirmation would be also 
void, and the church still remain open to his 
presentment (^), for the repeal is efiectual 
before notice, and the giving notice to the 
ordinary is only to make the ordinary charge- 
2b\e as a disturber, if he proceeds afterwards. (•) 



(') Godolp. Rep. 2G6. 

(2) Bedingfield v. The Arch- 
bishop of Canterbury, Dyer's 
Rep. 292. Walrond v. Pol- 



lard, Dy. R. 293. Green'i 
case, 6 Rep. 29. 
(3) 2 Rol. Abr. 351. 
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But if the second presentment is obtained by 
fraud, and in deceit of the king, the first pre- 
sentment remains good ; as, if the king presents 
a person who, being refused by the ordinary, 
l)rings his action pending which another gets 
presented by fraud in deceit of the king, without 
any mention of the king's pleasure to revoke the 
first presentation, even though the ordinary 
institutes this last person, and causes him to be 
inducted, the presentment of the former is not 
void, nor the church so fiill but that he may be 
admitted ; for if the second presentation was 
good, it would enure to a double intent, namely, 
to take away the action attached, and also a 
presentment which the law will not tolerate 
without express words purporting the same. Q) 



SECTION II. 



On Presentations hy common Persons^ 

Who may All persons seised in fee, in tail, or for life, 

present to ^^ possessed of a term for years of a manor to 

which an advowson is appendant, or of an advow- 
son in gross, may present to a church. 

(') Green's case, 6 Rep. 29. 



Sect II.] On Presentations by common Persons. 



139 



This right of presentation descends by course To whom 
of inheritance from heir to heir, as lands and ^^® "^il*:^!! 

' presentation 

tenements ; unless the church becomes vacant descends, 
in the lifetime of the person seised of the ad- 
vowson in fee Q), when the void turn being then 
a chattel, it goes to the executor. If, however, 
the patron presents and dies before his clerk is 
admitted, and his executor presents another, both 
these presentments are good, and the bishop may 
receive which of the clerks he pleases. Q 

If the same« person is both patron and incum- Where same 
bent, and he dies, though the presentation is thus P®"^" P*- 

, , , • tron and in- 

severed from the advowson, and vested in the cumbent 
executor, yet the heir presents, as in this case ^^^^^^ ^^^ 
the two titles commence at the same instant, 
and though the avoidance is vested in the ex- 
ecutor, yet the eldest title is preferred, and the 
advowson descends to the heir. (*) 

■ 

Nevertheless if he who is both patron and in- But patron 
cumbent, devises or gives authority by his will ^^t*^^' 
to three executors, or to either of them, to pre- devise dSe 
sent such a person, this is a good devise, for P'«»^^^*^o°- 
though the church becomes void by his death, 
and the will is then to take effect, the presentation 
resembling, as it is said, a flower fallen, and a thing 



(') Doctor and Student, 
ch. 26. 191. 1 Inst. 388. a. 
(2)1 Burn's Eccl. L. 139. 
(') Holt V. The Bishop of 



Winchester, 3 Lev. R. 47. 
Harris v. Austen, 3 Bulstr. 
R. 47. 
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in action, and so not grantable, yet the devise is 
not void, for it had an inception in tiie lifetime 
of the testator ; and it may be compared to a 
lease made upon condition that the lessee shall 
not alien it in his lifetime ; he devises it to ano^ 
ther, and dies : this devise is no breach of the 
condition, because it was only begun, but did 
not take effect, whilst he was living. Q) 



Prese^ptation 
by husband 
as tenant by 
the curtesy. 



Where the 
presentation 
descends to 
die hus- 
band's exe- 
cutor. 



If a ^^me has an advowson, or part of an ad- 
vowson to her and her heirs, and marries, the 
husband must present jointiy with his wife in 
both their names, during the coverture ; but 
having issue by her, though the right of patron-* 
age, so far at least as it was in the wife, descends 
to her heir, even if the wife never presented, but 
died before the church voided, yet the right of 
presentation during the husband's life is lodged 
in him, as tenant by curtesy ; for though the wife 
has but a seisin in law, she can by no industry 
attain any other seisin, et impotentia excusat 
legem. Moreover, if the church in this case be- 
comes void during the life of the husband, and 
he dies before presentation, the heir will not 
have the turn, but the husband's executor (^) j 
but if* the church is void, and the wife having no 
issue, so that he is not tenant of the curtesy, yet 



(') 1 Leon. 205. Harris v. 
Austen, 2 Rol. Rep. 214. 



(*) 1 Inst. 29. a. 120. a. 
166. b. 388. a. Wats. CI. L. 

ch. 9. 75. 
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he may present to the void turn, that being a 
chattel. Q) 

If J however, a man and his wife join in a pre- 
sentation to which they have no right, this gains 
nothing, for the wife is at the will of her hus- 
band, and so it is but the act of the husband. Q) 

» 

Where a husband seised of an advowson dies^ Presentation 
leaving a widow, the heir has two presentments, ^^^^^ ^^^ 
and the wife the third, even if the husband in 
his lifetime had granted away the third turn, or 
if he was tenant in common of the advowson : aa 
the moieties descend to the several heirs, the 
wife shall be endowed, and have her present- 
ation, that is, she may in a proper action recover 
the third presentation as her dower, or it may be 
assigned to her for dower; but without such 
recovery or assignment, the wife cannot make 
title to the advowson, or to any presentation, any 
more than she can enter by her own authority 
into any other lands or tenements to which she 
hath right of dower, (*) 

Where an advowson is held in joint tenancy, Presentation 
all the joint tenants must concur in the present- n^nu °^ ^^" 
ation; and if they present several clerks, the 
bishop may admit which he pleases; or if, one 

(Ml Inst. 388. (») 1 Inst. 3T. b. 

(*) Hitchcocke v. Hitch- 
cocke, March. R. 90. 
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only presents^ the ordinary may refuse to admit 
such presentee, unless they join in the present- 
ation, and collate^ if they do not agree by the pro- 
per period. Q') 



When ode 
joint tenant 
presents* 



Joint tenants 
may make 
partition to 
present by 
turns. 



Nevertheless, if the clerk of the one is ad- 
mitted and instituted, on account of the privity 
that is between them, this shall not put the other 
out of possession, since there is an unity of title, 
or they all claim under one title (^) ; and con- 
sequently if the joint tenant who presented, dies, 
this presentment will serve for a title in a suit 
brought by the survivor. (^) 

But joint tenants of an advowson may make 
partition to present by turns, which will divide 
the inheritance aliquatenus^ and create separate 
rights ; so that the one shall present in the one 
turn, and the other in the other, which is a suffi- 
cient partition ; for partition of the profits is a 
partition of the thing, where the thing and the 
profits are the same. It cannot make two advow- 
sons out of one, but it can create distinct rights 
to present in the several turns ; and in this case 
each of the parties is said to have advocationem 



(') 1 Inst. 186. b. Doc- 
tor and Student, ch. 30. 199. 
Degges, P. C. ch. 3. 19. At- 
torney General v. Scott, 1 Ves. 



R. 415. Wilson v. Kirkshaw, 
1 Ves. R. 413. 

(2) 1 Inst. 243- a. 2 Inst. 
365. 

(^) 1 Inst. 186. b. 
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medietatis ecckske. Q') There is a distinction 
between advocationim medietatis ecclesice, et 
medietatem advocationis ecclesice. For the ad- 
vowson of the moiety is when there are several 
patrons and two several incumbents in one 
church, the one of the one moiety thereof, and 
the other of the other moiety, and one part of the 
church allotted to one, and the other part to the 
other. O 

If an advowson is vested in trustees and their Where an 
heirs upon trust, to present to the church when- yesteThT * 
ever it becomes vacant, they are joint tenants, trustees, 
and on any avoidance therefore, they must all joi^ tenants, 
join in the presentation. (*) In like manner 
joint tenants and tenants in common must join 
in any suit, the first because they are jointly 
seised, and claim by a joint title, the latter out 
of necessity, because the thing is entire, and they 
are as but one person. (^) 

As a presentation by one joint tenant injures Presentation 
not the other, so if one tenant in common of an nLun com- 
advowson presents alone, this does not put the ™®"* 



(i) Per Lord Holt, in the 
Bishop of Salisbury v. Philips, 
Ld. Raym. R, 535. 1 Salk. 
R.43. 

(•) 1 Inst. 17. b. Smith's 
case, 10 Rep. 135. b. Hol- 
land's case, 4 Rep. 75. Wind- 
sor's case, 4 Rep. 686. 



(3) Attorney General v. 
Scott, 1 Ves. Rep. 413. Wil- 
son V. Kirshaw, 7 Bro. Pari. 
C. 296. Se3nmour v. Bennet, 
2 Atk. R. 482. 

(♦) 1 Inst. 197. b. 



\ 
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other out of possession, for at the next avoidance 
they may join in presentment (') ; and an agree- 
ment between joint tenants of an advowson, that 
they should be tenants in common, and that each 
of them should present, amounts to a severance 
and release ; a release being the proper convey- 
ance from one joint tenant to another ('), as if 
one tenant in common releases, it will enure to 
the benefit of the other. Q) 

Presentatimi As coparceners are but as one patron, by the 
nersT'*"^^ common law, when an advowson descends to 

divers coparceners, if they cannot agree to pre- 
sent, unlike the case of joint tenants, the eldest 
sister is entitled to have the «rst turn, the second 
sister the second turn, et sic decceteriSj every one 
in turn according to seniority; and this part which 
the eldest thus takes by virtue of her priority of 
age is called the enitiapars. 

This privilege extends not only to the heirs of 
coparceners, but to the several assignees of every 
coparcener, iirhether he has the estate of them 
by conveyance or by act of law, as tenant by the 
curtesy, he has the same privilege by presenting 
in turn as the sisters had, the eldest first plena 
jure. 



(») Rol. Abr.372. 

{») 1 Inst. 193. b. 200. b. 
Bishop of Sarum v. Philips, 
Ld. Raym. 535. 1 Salk. 43. 



(3) Barker v. The Bishop 
of London, 1 Hen. BI. R. 417. 
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Hence, though tlie coparceners make compo- Usurpation 
sition to present by turns, this beinff no more ®^ ®°® ^^'' 

r J ^ o parcener, 

than the law appoints, expressio eorum quce tacite does not oc- 
tnsunt nihil opercUur ; therefore they remain f^g^^a 
coparceners of the advowson, and the inherit- turn, 
ance of the advowson is not divided, each having 
a moiety of the church ; there is but one church 
and one incumbent, and, notwithstanding the 
composition, they may join in a suit if any 
stranger usurps the turn of either of them, for 
the sole presentation out of her turn did not put 
her sister out of the possession in respect of the 
priority of the estate, any more than if one copar- 
cener taketh the whole profits. Q) 

Thus where an advowson descends to four 
coparceners, and the two first presented in their 
turn, and then a stranger usui*ped upon the 
third, it was held that, upon a fourth avoidance, 
the fourth daughter should not lose her turn on 
account of the usurpation suffered by the third 
daughter : and it makes no difference that in this 
case the second turn was usurped by a person 
not a stranger to the church, as with respect to 
that turn, he must be considered to be a stran- 



(') 1 Inst. 18. a. 1 Inst. 
166. b. 186. b. 243. a. 2 Inst. 
365. Bro. Present. 19. The 
case of Mines, Plowd. R. 333. 
Fitz. N.6. 81. Harris and 
Hales V. Nichols, Cro. £1. 18. 



See note 13, in 1 Inst. 166. b. 
17th ed. as to the privilege of 
the grantee, and Lord Lough- 
borough*s judgment, in Thrale 
V. The Bishop of London, 
1 Hen. Bl. R. 412. 
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ger. Q) For by the IS Edw. I. st 1. ch. 5. s. 5. 
when an advowson descendeth unto parceners, 
though one presents twice and usurps on his co- 
heir, yet he that was negligent shall not be 
clearly barred, but another time shall have his 
turn to present When it faUeth. 

Peculiarities An advowson is the only estate which, in 
of Advow- course and by operation of law only, falls on 

several persons, making but one heir, without 
the intervention of conveyances by will or other- 
wise of the owner of the estate ; which makes 
it, although in some instances partaking of a 
tenancy in common, different from that, and from 
a joint tenancy, which are made by conveyance, 
aiid descendible in a different manner. 

It is a particular sort of an estate so descendi- 
ble ; as it is impossible to be divided into parts, 
so as to be enjoyed separately, and therefore 
natural to follow the course that has been prac- 
tised, that each parcener should have a turn to 
present, and to prevent confusion begin with the 
eldest. Hence, in all the cases where disputes 
have arisqu, whether the alienee of the elder 
sister should have the same privilege, or Whether 



(*) Bro. AU. Quare Imp. 
1 1 8. tit. Present, pi. 26. Birch 
v. The Bishop of Litchfield, 



3 Bos. & Pnh R^ 449. Btokier 
▼. The Bishop of Londbti, 
Willes, 659. 
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it should go to the next sister, it hath been 
determined in favour of the alienee. Q) 

As a presentation by turn to a church is a 
chose in action, if a bishop deprives a clerk, and 
without notice wrongfully collates, and one co- 
parcener afterwards grants over the advowson, 
the grantee cannot present as in his turn on the 
death of the incumbent (^) 

The right of coparceners to present in turns Averment 
when they are seised of an advowson, sufficiently agreTto 
appears from an averment that they did not, present, 
which is equivalent to could not, agree to pre- 
sent. (*) 

By the statute 7 Ann. ch. 18. s. 2. It is enact- Where co- 
ed that if coparceners or joint tenants, or tenants F^^^^^ants 
in common, be seised of any estate of inheritance agree to pre- 
in the advowson of a chiwch or vicarage, or other 7^Annych J8. 
ecclesiastical promotion; and a partition is or 
shall be made to present by turns, that thereupon 
every one shall be taken and adjudged to be 
seized of his or her separate part of the advow- 
son, to present in his or her turn. As if there 
be two, and they make such partition, each shall 



(') Barker and Cooke v. 
The Bishop of London, 
"Wffles's R. 659. 

(*) Leach v. The Bishop of 
Coventry, Cro. El. 811. 

L 2 



(») Thrale ▼. The Bishop 
of London, 1 Hen. Bl. R. 
S76. 
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be said to be seised, the one of the one moiety to 
present in the first turn, the other of the other 
moiety to present in the second turn. In like 
manner if there be three, four, or more, every 
one shall be said to be seised of his or her part, 
that is separately, and to present in his or her 
turn. 

Composition A composition to present by turns may either 
by^uiiMu ^^ ^y record, or by deed, or by parol; as where 

privies in blood, as co-partners, or strangers in 
blood as tenants in common, or joint tenants 
agree by record to present by turns, this compo- 
sition being by record is good, as it is if the com- 
position be between privies or strangers, if the 
agreement is by deed. But a composition by 
parol can only be between privies, for strangers 
in blood can make no composition without 
deed-O 



Wliere the The clerk of a coparcener being once com- 
^£®^^^^^^" plete incumbent, the turn is served, though he is 
cenerisvoid, afterwards deprived. (^) Thus, where the insti- 
orvoi e. ^^^^Qjj jg voidable by sentence declaratory, as 

from incapacity, or if the person presented is a 
layman, or the incumbent is deprived for heresy 
or any other crime, as the church is then full 
until the sentence is declared, the turn is gone. 



(') The Bishop of Salis- 
bury V. Phillips, 1 Salk. R. 
43. Carthew, 505 



(*) Windsor's case, 5 Rep. 
102. 
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But if after presentation, institution, and induc- 
tion the church remains actually void^ as where 
the presentee does not read the articles or the 
like, there the turn is not served, but the presenter 
may present again without sentence of depriv- 
ation, the church never having been full, and the 
presentee being, as it were, an intruder ; for were 
it otherwise, the statutes IS Eliz. c. 12. 13. and 
14 Car. II. c. 4. and the 23 Geo. II. c. 28. might 
be defrauded at the pleasure of the ordinary, if 
he would not deprive. Q) 

When a corporation presents, it must be under Presentation 
theu* common seal, and by the true name or their ations. 
corporation. (^) 

Although there is a contrary judgment in the 
case of the dean and chapter of Norwich (*), who 
were incorporated by the name of the dean and 
chapter of the cathedral church of the Holy 
Trinity of Norwich, ex fundatione regis Edwardi 
Sexti, which words were omitted in a regrant to 
them by the same king, yet the grant was held 
good, but it was by reason of the statute of con- 
firmation, made in the first year of that king's 
reign (^), which recites that he made several 



(») Windsor v. The Arch- 
bishop of Canterbury, Love- 
day, &c. Cro. El, 687. Moore's 
R. 558. Bakcir v. Brent and 
Robinson, Cro. £1. 679. 



(*) Ay ray v. Sir R. Lovelas, 
1 Bulst. R. 91. 

(3) 3 Rep. 73. Mayor and 
Burgesses of Stafford v. Bol- 
ton, 1 Bos. and Pull. R. 40^ 

(4) 1 Edw 6. ch. 8. 

S 
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grants, &c. and for avoiding all controversies 
which might happen concerning any of them, for 
want of true naming any bodies corporate, it was 
enacted, that such grants made, or to be mad^ 
during his life, should be good, notwithstanding 
the misnaming. (^) 

Presentation Where a person mortgages an advowson, 
gor™^'^ ^" although the legal right to present is transferred 

to the mortgagee, yet he cannot present, even if 
the church becomes vacant, pending a suit by 
the mortgagee to foreclose. 

Thus, where a person having mortgaged a 
manor to which an advowson was appendant, to 
a plaintiff who brought a bill to foreclose, the 
court granted an injunction to stay proceedings 
in a suit brought by the mortgagee relative to 
the presentment, stating that as the mortgagee 
can make no profit by presenting to the church, 
nor account for any value in respect thereof to 
sink or lessen his debt, until foreclosure, he is but 
in the nature of a trustee for the mortgagor. {^) 

Hence, courts of equity, ever desirous of 
removing impediments and obstructions that 
arise in supporting trusts, will not only prevent 
trusts from doing mischief, and therefore decree 



(«) Vide The Attorney Ge- 
neral V. The Mayor of Rye, 
7 Taunt. R. £51. 



(•) Amhurst v. Dawling, 
2 Vem. R. 401. 
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a mortgagee's right of presenting to be set aside 
and not given in evidence in law(*), but also 
compel a mortgagee to present the nominee of 
a mortgagor, on his bringing the money into 
court or giving security to redeem. (^) 

A petition was presented on behalf of a mort- 
gagor, that the mortgagee of a naked advowson 
might accept of his nominee, and present him 
upon an avoidance, the incumbent being dead. 
It was insisted for the mortgagee that, as there 
was a large arrear of interest, he ought to pre- 
sent, if any advantage accrued from it ; and the 
case in Peer Williams was cited, where the plain- 
tifPs father, being possessed of a ninety-nine 
years' term of the advowson of Eckington, made 
a mortgage thereof to the defendant, and in the 
mortgage deed was a covenant, that on every 
avoidance of the church the mortgagee should 
present ; in which the court gave no opinion, but 
seemed to incline that the mortgagee had a 
right to present 

Lord Hardwicke was of opinion that the 
mortgagor ought to nominate, and that it was 
not presumed any pecuniary advantage was 
made of a presentation. He observed that these 
were indifferent securities, but the mortgagee 



(*) Attormey General v. 
Hesketh and others, 2 Vcrn. 
R.5^9. Gardip^ y. Griffith, 
2 P. W«3. 40*, 



(') Gaily V, Selby, Str. R. 
403. Mackensie v. Robinson, 
S Atk. R. 559. Robinson ▼. 
Jago^ Bunb. 130. 

4 
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should have considered it before he lent his 
money, and instead of bringing a bill of foreclo- 
sure, as he had done in this case, should have 
prayed a sale of the advowson. The next day 
he mentioned that he was not clear as to this 
point, and that he had looked into the case of 
Gardiner v. Griffiths, according to the state of it 
in the House of Lords, where the decree of Lord 
King was affirmed, and said, that was a mixed 
case, and that he doubted himself whether a 
covenant that the mortgagee should present, as 
was the case there, was not void, being a stipula- 
tion for something more than the principal and 
interest, and the mortgagee could not account 
for the presentation. 

The question was adjourned for further consi- 
deration to the next day of petitions, when the 
mortgagee, not being able to find any precedent 
in his favour, gave up the point of presenting, 
and an order was made that the mortgagor 
should be at liberty to present, and the mortgar 
gee was obliged to accept of the mortgagor's 
nominee. Q) 

Presentation A guardian in socage cannot present to an 

by infants. , . . ^ , , . ^ 

advowson, because he can take nothmg for it, 
and, consequently, cannot account for it ; for, by 
the law, he can meddle with nothing that he 

-' (■) Mackensie V. Robinson, I 3 Atk. R. 559. Gardiner v. 

I Griffith, 2 R Wms. 404f. 
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cannot account for (^), and, thei'efore, according 
to Lord Coke, the heir in that case shall present 
of what age soever. (^) The law indeed on this 
subject seems now fully settled to the full extent 
of Lord Coke's opinion by a recent determination 
of Lord Chancellor King. An advowson was 
conveyed to certain trustees upon trust, to pre- 
sent such son of a particular person as should be 
capable of taking the benefice when the church 
became void, and if that person had no son qua- 
lified to take -the living at that time then in trust, 
to present such person as the grantor, his heirs, 
or assigns should appoint, and in default of such 
nomination by the grantor or his assigns, that 
the trustees should present a person of their own 
choosing. The grantor died, leaving his son 
and heir an infant of six months old. The living 
became vacant, and the person named in the 
deed having then no son capable of taking the 
living, the guardian of the son took him in his 
arms, and guided his pen in making his mark, 
and made him seal a writing, whereby one Hitch 
was nominated and appointed to the trustees, in 
order to be presented by them to the living.' 
The trustees supposing the plaintiff as an infant, 
unable to make such an appointment, refused to 
present Mr. Hitch, upon which the infant 
brought his bill against the trustees, to have 

(») 1 Inst. 17. b. 89. a. | (2) 3 Inst. 156. 
Shopland v. Ryoler, Cro.. Jac. 
98. 
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them execute their trust in presenting his 
nominee. 

It was argued for the defendants that the pre- 
sentations of clerks to bishops for admission to 
churches, was an act that required judgment 
and discretion, and though the law suffered 
them to present to their own livings, yet it was 
of necessity, because there was nobody else to do 
it, and if they could not then, a lapse must incur, 
for a presentation to a living being a thing of no 
value, 4md therefore not. to be accounted for, a 
guardian could not have it j whereas, in the pre- 
sent case, if the grantor or his heirs neglected, 
or were incapable of presenting, the trustees 
were expressly authorised to present, whose act 
would be considered as the act of the infant, so 
that no injury would be done to any body ; and 
though in cases of evident necessity, equity 
might square itself by law, yet, where no such 
necessity appeared, reason and common sense 
ought to prevail, from whence it was inferred 
that the nomination, being an act requiring 
discretion and judgment, was void, and the 
trustees entitled to present their own clerk. 

On the other side it was contended, that in the 
case of presentation, as an infant just bom might 
present at law, so the law did not look on it as an 
act which required discretion in the patron, nor 
indeed was it requisite, for infants being sup- 
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posed to follow the directions of their guardians, 
might be informed by them who was a proper 
person ; or if they were not, yet a presentation 
being only a bare recommendation of a clerk to 
the bishop, and not an act which gave any. 
interest in the living, and the bishop being abso- 
lute judge of the person's abilities, there did not 
appear any great reason why an infant might 
not make it as well as a person of full age, and 
it was not of necessity that they must present, for 
though a lapse might incur, yet the presentation 
of the minor on the next vacancy, was reseired, 
and nothing divested out of him by the bishop's 
collation, so that as to the infant, it was the same 
whether the bishop collated, or the trustees 
presented ; wherefore, they inferred equity ought 
to be bound to the law, since the case and reason 
of the thing was alike, for otherwise the greatest 
confusion and uncertainty would follow. 

The lord chancellor decreed for the plaintifi^ 
and said — An infant of one or two years old 
may present at law, then why may they not 
nominate ? Does the putting a mark and seal to 
a nomination require more discretion than to a 
presentation ? The guardian is supposed to find 
a fit person, and the l»shop to confirm his choice, 
and if this is pemritted in law, why should a 
court of equity act otherwise in equitable 
estates ? (^) 

(') Hearle v. Greenbank, | tit. 21. ch. 11. s^25. 
3 Atk. R. 710. 3 Cru. Dig. 
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However this decision may remove all doubts 
about the legal right of an infant of the most 
tender age to present, still it remains to be seen 
whether the want of discretion would induce a 
court of equity to control the exercise, where a 
presentation is obtained from an infant without 
the concurrence of the guardian. Q) 



rupts. 



Presentation Although, where a bankrupt is entitled to an 
rn«tf°^" advowson, or to a right of next presentation to 

a living, the commissioners may sell it, yet if the 
church is void at the time of sale, the vendee 
cannot present to the void turn, but the bank- 
rupt himself must ^present, though the sale of 
the advowson is good. Q') For a sale made in such 
cases by the commissioners of the bankrupt's 
goods and chattels, is in order for the payment and 
satisfaction of his creditors and their just debts ; 
but the void turn of a church is not a matter 
valuable, which can go in discharge or satisfac- 
tion of such debts, though the advowson or next 
presentation, during the time the church is full, 
may be accounted to be so, and consequently 
may be granted or assigned by the conunis* 
sioners. Q) 



(') lln8t.89.a.n.l. Sher- 
rard v. Ld. Harborough, 
Amb. 165. Arthington v. 
Coverley, 2 Abr. Cas. E. 518. 
Shopland v. Ryoler, Cro. 
Jac. 99. Kensey v. Lang- 



ham, Cd. Temp. Talb. 14S. 

(«) 1 Burn's Eccl. L. 125. 
Gibs. Cod. tit. 794?. 

(3) Wats. C.L. ch. IL 
106. 
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Presentations, though properly made, may be Revocation 
revoked before admission and institution there- ation^^" " 

upon. common 

persons. 

• It has been said by many of the old writers, 
that none but the king can revoke a presenta- 
tion ; and that though a layman cannot exactly 
revoke his presentation, yet he may, cumuUmdo 
variare ; that is to say, if he presents a second 
time, the ordinary may chuse and admit which 
of the two clerks he pleases. Q) More recent 
authorities, however, seem to have settled, that 
as a presentation vests no right in any one, and, 
before institution, confers no interest whatever, 
a lay patron may revoke his presentation, which 
he clearly cannot do after admission and institu- 
tion ; the church being then full against all but 
the king, and the parson having curam ani- 
marum. (^) 

By the canon law, a layman may revoke his 
presentation ; but a spiritual person being sup- 
posed to be more capable of discerning the suf- 
ficiency of the person presented, is not allowed 
to present a second person after he has presented 
one. Hence, according to Lindwood, Si duo 
essent prcesentati ab uno, si quidem prcesentans 
esset clericus qui variare non potest, prceferri de- 



(') Rogers v. HoUed and 
others, 1 Bro. P. L. 117. 

2 Bl. R. losa 

(») The King v. The 



Bishop of Norwich, Cro. Jac. 
385. Stoke v. Sykes, Latch's 
R. 191. Stoke V. Stiles, 
Latch's R. 253. 



158 On Lapse. [Ch. VII. 

beret primo prcesentattts ; si veto prcesentatus esset 
lakttSj foret m gratHicatione episcopi quern veUt 
. admittere. 

The right of determining who ought to present 
and who ought not, at what time and when the 
church shall be adjudged void, belongs to the 
king and to his laws; Q) for it has been said, the 
king and his progenitors, kings of England, with- 
out time of mind, have had authority to deter- 
mine the right of patronages in this realm in 
their own courts, and are bound to see their sub- 
jects have right in that behalf within the realm, 
and in that case from him lies no appeal. (') 



SECTION III. 



On haipte* 



Definition ^ Lapsb id a devolution of the rights of patron- 

P*®' age from the patron to the bishop as ordinary, to 

the metropolitan as superior, and to the king as 

patron paramount of all the benefices within his 

realms* 



(1) Doctor «ld Sinideiit, I Doctor and Student, ch. 36. 
ch. 86. 219. i 216. 

(3) 2 Rol. Abr» 368. 
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A benefice is in lapse or lapsed when the per- When bene- 
spn who should present has omitted or slipped ^eV^ed^ 
his opportunity ; the administration or trust to 
provide the church with a rector is then reposed 
in the ordinary, metropolitan, or king, and can- 
not, therefore, like an interest, be granted over 
or transferred. 



When a clerk has obtained a presentation, Presentation 
within six months after the avoidance of the tendered to 
church, the presentation sliould be tendered the bishop 

- - . - nit' 1 . • withm.six 

to the bishop of that diocess, or to his vicar-ge- months ; 
neral ; or in the vacation, when there is no 
bishop of such diocess, to the guardian of the 
spiritualities, within which the church is situ- 
ated. (0 

This six months is to be reckoned according ^ich are 

to the computation of the church, which is by c^^^^ 

^ , •' motiths, or a 

the calendar, or one half year. Q half year. 

If the patron neglects presenting within the Presentation 
time thus limited, the presentation of the bene- ff ^^ion*^' 
fice then lapses to the bishop, or there is a devo- does not pre- 
lution of the patronage from the patron to the ««'»• 
bishop. 



(*) Degges P. C. Part i. 
ch. 2. 6. Doctor and Stu- 
dent, ch. Si. 202. 

(*) 1. Inst. 135. b. Catesby 
y. The Bishop of Peterbo- 



rough, Cro. Jac. 141. 6* Hep. 
62. 2 Inst. 860. Bract. 267. 
344. 2 Rol. Abr. 363. 
Britton, 209. 
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Origin of the This law of lapse was probably taken from the 
aw o apse, pg^-jy customs of Normandy, or may be referred 
to the consuetudo Regni AngUce^ by which title 
other parts of our laws were often named. (*) 
Hence in the Register, which is the most ancient 
book of the law, there is a writ of prohibition to 
the bishop of London, signifying, that it was 
according to the law and custom of England that 
bishops should not present by lapse before six 
months are passed after the avoidance, and that 
they had not used to do so aliqvibus temporibus 
retroactis. Q) Nevertheless it has been said, 
ante concilium Lateranense nullum cvrrebat tempm 
contra prcesentantes. The bishop was to provide 
a person to serve the cure in the mean time, and 
the patron might present when he would. (*) 

Difference The canon law made a distinction between 
between rfie jgy ^^^ ecclesiastical patrons, giving four months 

common law to the former and six to the latter, to pre- 
m lapse. ^^^^ -g^^ ^ ^j^-g ^Q^^jj^ij Qf Lateran has made 

no such distinction, so the common law of 
England gives an equal titie to present at any 
time within the six months, exclusive of the day 
on which the church becomes void. (^) 



(1 ) Seld on Tithes, ch. 12. 
391. Petty Customs of. Nor- 
mandy, eh. de Patr. s. 70. 

(») Regis. Orig. 42. b. 
2. Rol. Abr. 363. 

(3) 2 Inst. 361. Seld. on 



tithes, ch. 12. 389. Hoveden, 
326. Bracton, lib. 4. 341. 
241. 2 Rol. Abr. 354. Fleta, 
lib. 5. ch. 14. Bract, fol. 
24. 

(4) 1 Inst. 135. Catesby 



8 
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The right of lapse is aiv^W aiid office reposed I^^se is a . . 
by law in the ordinary, metropolitan, and lastly [^6**^01^ 
in the king, the end of which trust is to provide 
the church with a rector, in default of the 
patron, and yet as for him and to his behoof; 
and as he cannot therefore transfer his trust to 
another, so cannot he direct the thing where- 
with he is trusted to any otlier purpose. 

For he that is to present by lapse is, as it were, In right of 
negotiorum gestor, or a kind of attorney made by J^^^^'his 
law, to do that for the patron which it is sup- turn, 
posed he would do himself if there were not 
some let, and therefore the collation by lapse is 
in right of the patron and for his turn. Q) 

" Nevertheless presentation bylapse comes to the But comes 
hishap jure pkno of common right, not devoltUo^ tothe^bishop 
jfor churches were Jure communi under the care jure plena. 
of the bishop. It was by his particular indulg- 
ence that the patrons had the ri^ht of presenta- 
tion-, which being neglected things return to 
cmnmon right, and the bisKc^, therefore, has the 
true interest, and acts not only in right of the 
patron, but in his own right. 



V. The Bishop of Peterbo- 
rough, Cro. Jac. 14<1. 6 R. 
62. Gibs. Codex, tit. 33. 
ch. 4<. 809. Doctor and 
Student, ch. 31. 201. 



(») Colt and Glover v. 
The Bishop of Coventry, 
Hob. R. 154. 



M 
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Donatives 
never lapse. 
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Pluralities. 



Of notice. 



Where there is no right of institution there is 
no right of lapse, so that no donative can lapse 
to the ordinary, unless it has been augmented by 
the queen's bounty. Q) 

By the old ecclesiastical law, if a person had 
two benefices it was left to his choice which he 
would have, but he could not hold both. By the 
third council of Lateran, under Alexander III. 
if he took a second benefice that institution was 
void ; but by the famous canon of the fourth 
Lateran council, by taking a second benefice 
the first is void, which is in unison with the 
21 Hen. VIII. which makes void the first bene- 
fice by being inducted into any second benefi(^ 
of the value of eight pounds. It is, however, 
observable that this statute is more favourable to 
the clergy than the canon law was, as no simple 
benefices or dignities^ as the canonists call them, 
are comprehended under the name of benefices 
having cure of souls, as deaneries, archdeacon- 
ries, chancellorship!;, treasurerships, chanter- 
ships, or prebends in any cathedral, collegiate 
church, nor parsonage that hath a vicar endowed, 
nor any benefice perpetually appropriate. (^) * 

The patron in many cases must take notice of 
the avoidance of the church at his peril, and in 



(') 1 Inst. 344. b. Button | (2) SUll. Eccl. Cases, dO. 
V. Wade, Cro. Jac. 515, 
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others receive notice from the ordinary. Hence 
it becomes necessary to distinguish when such 
notice should be given by the bishop, in order 
that he may have the benefit of the lapse, and 
under what circumstances there will be a lapse 
without any notice whatever. 



Where a clerk of an ecclesiastical patron is Where the 
refused qtua criminostis, inasmuch as the law sup- p^ent"bT 
poses the patron an adequate judge of the suffi- fapse with- 
ciency of the clerk upon such a point (^), the notifer^^ 
crime being as much in the conusance of the 
patron as of the bishop (^), although notice must 
be given in order that another may be presented 
in due time, the patron has six months to pre- 
sent only from the time of avoidance ; so where 
the benefice becomes void by death, creation, 
cession (^), or by statute (*), as by acceptance of 
a plurality or a living above eight pounds in the 
king's books (*), or in case of an avoidance by a 
certificate into the exchequer that the incumbent 
has not paid his tenths, before the statute 
3 Geo. 1. c. 10. s. 2. yrhich makes defaulters forfeit 
double the value of their tenths, the presentee 



(«) 2 Rol. Abr. 364. 
3 Leon. Rep. 4«7. 

(5*) Hele V. The Bishop of 
Exeter, Salk. R. 539. Bro. 
^br. tit. 2. Imp. ISO. Specot's 
case, 5 Rep. 57. 

(8) Le Roy v. Priest, Sir 



W. Jon. R. 334f. Doctor and 
Student, ch. 31. 202. 

(4) 21 Hen. 8. c. 13. 

(«) The King v. The 
Archbishop of Canterbury, 
Cro. Car. 354. Digby's case, 
4 Rep. 65. 78. 21 Hen. 8. 
c. 13. Dyer's Rep. 237. a. 

M 2 
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must have been ipso facto deprived (*), it is not 
necessary for the bishop to give the patron 
notice of the avoidance, and he may present by 
lapse at the end of the six months from the time 
the benefice became void. Yet it has been said, 
if the incumbent dies beyond sea, the six months 
are not to be reckoned from the time of his death, 
but from the time the patron might, according 
to a reasonable computation, have ccnne to the 
knowledge thereof. In cases where the avoid- 
ance is occasioned by an union, as there can be 
no union made without the patron's knowledge, 
and it must be appointed who shall present after 
that union, that is to say, one of them or both, 
either jointly or by turn, according to agree- 
ment, and since the patron is privy to the avoid- 
ance, the six months are to be accounted from 
the time of the agreement. Q) 

Where the On the other hand, where the avoidance of a 
^VeToti!^* benefice arises in consequence of an act between 
of avoidance the ordinary and incumbent, there the six months 
Umc^^^* are to be reckoned from the time of notice given 

to the patron, and not from the time of avoid- 
ance. 

Thus, in cases of deprivation and resignation, 
the ordinary must give notice to the patron, for 
resignation is a matter which lies in his privity, 

<') Dyer's, R. 237. a. | (^) Doctor and Student, 

ch. 3. 202. 
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and not in the privity of the patron ; so on the 
sentence of deprivation the presentment, institu- 
tion, and induction of the patron's presentee be- 
comes null, and produces a new avoidance, to 
vhich the ordinary and meti^politan are privy, 
as they or their officers give the sentence of 
nullity, and the metropolitan, therefore, in both 
cases should give notice of such avoidance 
to the patron, or he can have no benefit by 
lapse. Q) 

So if the' avoidance is an avoidance by canon 
or common law, as by the incumbent's taking 
a second living under value in the king's books 
without dispensation, the ordinary must give 
notice to the patron (^), or no lapse will other- 
wise incur to him, and in case of not reading the 
thirty-nine articles, although by the statute 
IS Eliz. ch. 12^, the church becomes immediately 
void, without any sentence declaratory, yet it is 
there provided (*), that no title to collate or pre- 
sent by lapse shall accrue upon any deprivation 



(1) Degges, P.C. Part 1. 
ch. 2. b. Case 34. Anderson's 
R. 16. Doctor and Student, 
ch. 21. 202. 13 Eliz. ch. 12. 
9 Leon, R. 45. Bedingfield 
V. The Archbishop of Can- 
terbury, Dyer's R. 292. 

('^) Holland's case,, 4^* 



Rep. 75. Green's Case, 6 
Rep. 29. Degges, P. C« 
Part 1. ch. 4f. 23. The Act 
of 21 Hen. 8. c. 13. against 
pluralities is in confirmation 
of the canon where the liv- 
ing is above Si, 
(3) By sect. 8. 

S 
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■/ 



ipso Jacto, but after six months, and notice 
of such deprivation given by the ordinary to the 
patron. - 

Clerk of lay Again, if the clerk presented is the pre- 
Fused'by the ^entee of a lay patron, and is refused by the 
bishop. ordinary, the ordinary is in most cases, as for 

simony, adultery, or illiterature, bound to give 
due notice to the patron of his refusal. (*) So 
where the clerk was refused because he imder- 
stood not the Welsh language (^), notice is 
necessary, though it is not in the case of a 
spiritual patron, because the law presumes he 
must know of his insufficiency before present- 
ation, and ought not to have presented an in- 
sufficient clerk. 

Where the In all Such cases where lapse would not occur 
^^^^y^ without notice, if the ordinary, who ought to 
ing notice, give notice, dies before it is given, no lapse can 

incur to his successor without notice by him ; 
and in case of the ordinary's death after lapse, 
the king, and not the executors of the ordinary, 
shall present, as it is rather an administration than 
an interest. (*) 



(*) Hele V. The Bishop of 
Exeter, Salk. R. 539. Slade 
v. Drake, Hob. R. 295, S96. 

(3) Albany v. The Bishop 



of St. Asaph, Cro. £1. 119. 
2 Rol. Abr. S64. 

(3) Colt and Glover v. The 
Bishop of Coventry, Hob. R. 
154:. Keil, R. 49. b. 
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IF a stranger presents and his clerk is insti- Ftesentation 
tuted and inducted, and continues uninterrupted ^ »*wng«f« 
by the patron until six months from the time of 
induction has expired, the patron is without re- 
medy ; for though he had not notice from the 
ordinary, who can have no advantage therefore ' 
from lapse, yet the induction of a stranger's 
clerk is a notorious act, of which the patron 
as well as the country might have taken no- 
tice. (0 

But if a clerk, whether of an ecclesiastical or Delay of ex- 
lay patron, be not refused, but the bishop only """^^on- 
delays the examination, and the six months in 
the mean time expire, lapse does not incur, the 
church being void by the bishop's own fault, 
and he thereby being a disturber. Q) 

In such cases, where the patron is to have Patron must 
notice before the church can lapse, he is not ^^® "J^^^® 
bound to take notice from any one but the bishop him- 
bishop himself, or other ordinary ; such notice 
must be given personally to the patron, if lie 
lives in the same county, it may then be pub- 
lished in the parish church, and affixed to the 
church door. (•) 



(1) Sir W. Elvis v. The 
Archbishop of York, Hob. 
R. SI 8. 

(*) 2 Rol. Abr. 366. 



(3) Albany v. The Bishop 
of St. Asaph, Cro. El. 119> 
Degges, P. C. P. 1 ch. 2. 6. 
10, 11. 
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168 On Lapse. [Cb. VII. 

Limie hiiiff* If there is a suit relative to the presentation 
Sfhop. ^^ ^ church, lapse incurs according as the bishop 

is named therein or not Q) If the bishop is 
named, and there is no fraud on the part of the 
patron, no lapse can accrue until the right is 
.determined Q\ or if he will not examine the 
clerk, or refuses him without just cause, and the 
church becomes litigious, as the church is void 
in consequence of the ordinary's act, in such 
cases lapse shall not incur : but if the bishop does 
his duty, refuses for good cause, and is not even 
named in the suit, or if no presentation is made, 
and a suit is brought against the patron and 
ordinary, the lapse will incur and the collation is 
good. Q) 

Church Hti- Wlien a church becomes litigious, or, in other 
^^"** words, where two patrons present different clerks 

to a void church within the six months, the bishop 
may suspend admitting the one as well as the 
other, and suffer lapse to incur without any en- 
quiry ; for though the proper remedy in this case 
is to award the writ of jure ptttronatus, which 
will be hereafter mentioned, and thereby to satisfy 
the bishop, who has the best right, and to secure 
him if he admits the clerk, according to the ver- 



(») Brickhead v. The Arch- 
bishop of York, Hob. R. 

(^) Lancaster v. Lowe, 



Cro. Jac. 92. Bui. N. P. 
124. 

(^) Gibs. Cod. tit. ch. 
809. 
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diet found in the Jure patronatuSf from being a 
disturber, yet the bishop is not bound to award 
the same ea officio, but only at the prayer of the 
party, namely the patron or clerk. Q) 

But if a bishop collates his clerk either before Wron^ul 
he gives notice of an avoidance, where notice is |^^^ ^o^t^e ^ 
to be given, or at any time within the six months patron, 
limited to the patron to fill his church, the patron 
may afler that time present his clerk. For 
though such wrongful collation makes such a 
plenarty as bars the lapse to the metropolitan, 
yet it is no bar to the true patron. And if the 
bishop admits the patron's clerk, the other is out 
ipso facto (^), or if the bishop will not admit him, 
the patron may then, as well as at any other time 
before, have his remedy against the bishop. . If 
the ord[inary therefore collates within the patron's 
six months, and the six months elapse without . 
any presentation being made by the patron, the 
ordinary should present again, to take the fair 
benefit of his lapse, for the first collation being by 
wrong cannot become rightful by time (•), and 
it shall be taken to be only provisionally made 
for celebration of divine service until the patron 
presents. (^) 



(») Wats. Cl. L. ch. 12. 
111. Brickhead v. The Arch- 
bbhop of York, Hob. R. 
200. 

p) Gawdy v. The Bishop I 



of Canterbury, Hob. R. SOl. 

(S) Degges, P. C. Part 1. 
ch. 2. 9. 2 Roll's Abr. 368. 

(4) 1 Inst. 344. b. 
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Wronji^ul It has been said, if the inferior ordinary after 

after the six •^^^ *^°*® ^^ gone by lapse to the metropolitan, 
months have collates his clerk to the benefice that is in lapse, 
^ * although this collation is tortious to the metro- 
politan, yet that it takes away the presentation of 
the patron ; as the wrong done by the inferior 
ordinary was not to the patron, but to the metro- 
politan. (^) 

It seems, however, that since the right of col- 
lating by lapse is by law settled by whom to be 
supplied, a collation by lapse by the metro- 
politan or bishop out of the time the law gives 
them to collate in, can be no collation by lapse, 
nor other than a wrongful collation, which does 
not bar the patron fh>m presenting, and to say 
there was a right of collation by lapse, can be no 
reason to prejudice the patron ; for in the case 
of the metropolitan and bishop, till advantage be 
taken of it, the patron is not barred from present- 
ing, but his right continues, and the metro- 
politan or bishop cannot be said to take advan- 
tage of lapse when they have no right in them to 
do so, and, consequently, the patron in such case 
is not barred of his presentation. (^) 

Hence, when a bishop does not collate his clerk 
immediately to the living, and the patroii pre* 



(«) 2 Rol. Abr. 350. 
(^) Green's case, 6 Rep. 
29. Boswell's case> 6 Rep. 



50. Wats. CI. L. ch. \% 
116. 



Sect. III.] On Lapse. I7I 

sents before the church is filled by institution^ 
though after six months are lapsed^ yet his pre- 
sentation is goodf and the bishop is bound to 
institute the patron's clerk Q), for as the law only 
gives the bishop this title by lapse to punish the 
patron's negligence, there is no reason that if the 
bishop himself be guilty of equal or greater 
negligence, the patron should be deprived of 
his turn. (^) But if the ordinary collates by 
lap8e, and afterwards, before induction, the pa- 
tron presents, the ordinary is not bound to 
receive the patron's clerk. 

When a metropolitan archbishop visits an in- Lapseduring 
ferior bishop, and, according to custom, inhibits ^^t- ^ *' 
him during his visitation, as the acts of the or- ation. 
dinary's jurisdiction are then suspended, the 
bishop does not lose the benefit of any lapse that 
may then happen, but may collate aft:erwards. (*) 

Thus the law of lapse has three gradations, 7^!®® Sf*- 

dations in 

ab in/eriore ad superiorem. the law of 

lapse. 

First, after the neglect of the true original First, to the 
patron, the bishop of the diocess in whose pre- 
cincts the vacant benefice lies, may collate, un- 
less the king is patron. 



(*) 2 Inst. 237. Lynd de 
Jur Patr. c. 2. 2 Rol. Abr. 
S68. 



(2) 2 Bl. Com. 277. 

(3) 2 Rol. Abr. S6S. 
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Secondly, to Secondly, after the expiration of the second 
politan. " half year, or at the end of one year from the 

time the patron is bound to take notice of the 
. avoidance, the presentation then lapses again, or 
devolves from the ordinary to his immediate su- 
perior, or from the bishop of the diocess to the 
archbishop of the province. For if the patron 
does not present within six months, the ordinary 
is to present within the next six months, as it is 
his duty to see that the parishioners have divine 
service performed ; and if he does not present 
within these six months, the metropolitan may 
then present within six months after, in respect 
that it lies upon him to see that the parishioners 
have divine service. 

ThircUy, to And thirdly, if the ordinary is remiss in pro- 
theking. yiding an incumbent, and the metropolitan in 

like manner does not present within these six 
months, then the king may present when he 
pleases ; for, as he is patron paramount of all 
the benefices within his realm, and as the land 
is held of him, the presentment accrues to him 
by lapse, in default of the other three, as su- 
preme patron (*), and nullum tempus occurrit 
regi (^), the king being supposed to be engaged 
about the weighty matters of the kingdom. Q) 



(') Grendon v. The Bi- 
shop of Lincoln, Plowd. 
R. 498. Doctor and Stu- 
dent, ch. 36. 215. 



(2) 2 Inst. 273. 

(3) Bramhairs Works, 74. 
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If the ordinary is patron of the benefice, it Where ordi- 
then lapses to the metropolitan at the end of six i^p^ ^o the' 
months, as the bishop cannot have a second six superior, 
months to satisfy his own neglect as patron ; for 
the forfeiture accrues by law whenever the ne- 
gligence has continued six months in the same 
person (*), but the title of lapse never goes to 
the superior ordinary, except it first goes to the 
inferior ; and the king therefore can only have 
lapse where the ordinary might have had it be- 
fore him. (^) Hence, where notice should have 
been given by the ordinary, and none is given 
within a year and a half, whereby lapse would 
arise to the king if notice had been given, yet 
no lapse comes to him, as no title of lapse arose 
to the inferior ordinary, and he comes to supply 
their default. (*) Quod non habet jprincipium non 
habetjinem. (*) 

So where the examination of the clerk is de- When bishop 
layed by the bishop, and the six months elapse * ^^""^^er. 
in consequence of such delay, though no writ is 
brought, as the church remains void in conse- 
quence of the conduct of the bishop, no lapse 
incurs. The bishop is a disturber. And when 



(») 2 Blac. Com. 277. 

(2) 1 Inst. 344. b. Bos- 
wePs case, 6 Rep. 52. Colt 
and Glover v. The Bishop of 
Coventry. Hob. R. 154 



(^) Lancaster v. Lowe, 
Cro. Jac. 93. 
(4) 1 Inst. 345. 
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The king 
never loses 
his turn ; in 
his case no 
lapse* 



a bishop is a disturber, the church never lapses, 
though it remains void for the space of six 
months. Q) 

The king has not only the right of presenting 
to churches which lapse to him during his own 
reign, but also to such as may have lapsed to 
any of his predecessors, who have taken no ad- 
vantage therefrom. (*) 

The king's benefice never lapses, not even 
where he is patron and neglects to present : he 
never loses his turn to the ordinary : and as 
the statute of prcerogativa regis is general, and 
the king is not . expressly named therein, it 
does not bar the king. (^) 



Where pa- 
tron presents 
to aoenefice 
that has 
lapsed to the 
king, before 
the king pre- 
sents. 



Hence, though it has been said, that if a 
church lapses to the king, and the patron pre- 
sents before the king takes advantage of the 
lapse, the king shall not have the benefit of the 
lapse (*) J as where a lapse incurs to the metro- 
politan, and before collation by him made, the 
patron presents, he may present to the ordinaiy 
of the diocess without presenting to the metro* 



(") Palmer V. Smith, 2 Rol. 
Abr. 366. 

(2) 2Rol.Abr. 211. The 
King V. The Archbishop of 
Canterbury, Cro. Car. 355. 

(«) 2 Inst. 273. Doctor 



and Student, chl 36. 215. 
Fitz. N. B. 35. a. 38. 

(4) Per Lord Hobart in 
Colt and Glover v. The 
Bishop of Coventry, 152. 
Degges P. C. P. 1. c. 3. 
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politan, as he seems thereby to redeem his own 
neglect. 

Yet modem and more numerous authorities This does 
have decided, that after lapse devolves to the klJL^^i^^ 
king, even if the patron presents, or the inferior of l^se, and 
ordinary collates, and the clerk is instituted and ation'oSSu" 
inducted, this does not make a plenarty against the patron*^ 

cleric 

the king, but he may, notwithstanding, present, 
and oust the clerk of the patron and ordinary ; 
for when lapse incurs to the king, it cannot be 
taken away by the patron or the ordinary ; and, 
therefore, when the ordinary collates without 
good title, it makes no plenarty against him who 
has the right to present as the king has. (^) 

Nevertheless, though the king may thus re- Unless the 
move the bishop's, the patron's, or a stranger's ^f^'^^f 
clerk that comes in upon his lapse, yet if such resigns, or is 
clerk dies incumbent of the church, or the be- ^^§[out 
nefice is avoided by deprivation or resignation fraud, 
before the king presents, he then loses his lapse, 
and cannot remove the patron's second pre« 
sentee ; for the king is to have but one turn, 
and that the next turn. And the above rule. 



(*) The Queen v. The 
Bishop of Lincoln, Cro. £1. 
119. Cumber V. The Bi- 
shop of Chichester, Cro. 
Jac. 216. 2 Rols. Abr. 368. 
Godolp. Abr« 244. Booton 



V. The Bishop of Rochester, 
Hutton*s R. 24. Beverley 
V. The Archbishop of Can- 
terbury, Owen's R. 3. Bi- 
shop of Lincoln's case, 
Owen's R. 5. 
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nullum tempus occurrit regij is not to take place 
where the king is limited to a time certain. (*) 



If the king 
does not pre- 
sent, the 
ordinary 
may have 
the church 
served, and 
sequester 
the profits of 
the church 



So the law has not only placed a check over 
the prerogative, and thus given a power in the 
patron's hands to compel the king, as it were, to 
present; but ifhe does not present, the ordinary 
may send in a deputy to serve the cure, and 
sequester the profits of the church, as he may 
do in consequence of the negligence of other 
patrons not presenting; as it cannot be sup- 
posed that the king will suffer a benefice to re- 
main continually without •a curate, any more 
than he does in advowsons that are, of his own 
presentment. (^) 



(') Beverley v. Comewall, 
Cro. £1. 44<. Cumber v. The 
Bishop of Chichester, Cro. 
Jac. 216. The King v. The 
Archbishop of Armagh, 
2 Str. R. 842. The King 
v. The Bishop of Winton, 
Cro. Jac. 53. 9 Geo. 3. c. 16. 
The Queen v. The Bishop of 



Norwich, 4 Leon. 217. case. 
350. Starkey v. Poole, 
1 Bulstr. R. 28. The King 
v. The Archbishop of Can- 
terbury and Priest, Hetley's 
R. 124. 

(2) Doctor and Student^ 
ch. S6. 219. 
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SECTION IV. 
On the Examination of Persons presented. 

The right of patronage of benefices was ori- Spiritual 
ginally yielded to the founders of churches, on ^^^^^ 
certain limited terms, and a conditional right pergonspre- 
only vested in them by the religious men who **" * 
presided over the respective diocesses in this 
kingdom. By the custom and canon law of 
the realm, whdi a benefice was to be conferred 
on a mere layman, he was first presented to 
the bishop to receive ordination ; bishops were 
thus ever the judges of the fitness of those cleri- 
cal persons who are to be employed in the 
different parishes within their sees ; and the ex- 
amination of the abilities and sufficiency of the 
person presented to a benefice consequently be- 
longs to the spiritual judge, who may and ought 
to refuse the person presented, if he be not idonea 
persona. (')* 



(*) 2 Inst. 6S I. lIn8t.S44. 



8eld| on tithes, ch. 12. s. 2. 
Still. Ecc. cases 71. 



* By the capitulars and old ecclesiastical laws of France, 
the lay patrons were not only to present to the bishop such 
as were probahilis vita et doctrimey but if, on examination, 
they found thekn otherwise, it was in their power to reject 
them. (*) 

(1) 3 Still. Ant. 726. capc 51. c. 84. 

N 
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Before the 
reformation 
who might 
preach. 



Two examin- 
ations re- 
Suired bj 
le bishop. 



Before the reformation, all persons who had 
cures of souls and legal titles, were said to be 
missi a jure ad locum et popuhan euro: swBy and 
therefore might preach to their own people with- 
out a special licence ; but if any one preached 
ih other parts of the diocess, or were strangers 
in it, then he was to be examined by the dio- 
cesan, and if he was found tarn fnoribus quam 
scientia idoneus, he might send him to preach to 
one or more parishes as he thought meet ; and 
he was to show his licence to the incumbent of 
the place, under the episcopal seal, before he 
was permitted to preach. (^ 

After the reformation, the office of ordination 
was reviewed, and brought nearer to the primi- 
tive form. There are two examinations or trials 
required of the bishop } the one before an ad- 
mission to holy orders, the other before an ad- 
mission to a benefice ; and the former of these 
is expressly enjoined by the 35th canon ecclesi- 
astical, whereby the bishop is required, before 
he admits any person into holy orders, to ex- 
amine him diligently in the presence of those 
ministers who shall assist him at the imposition 
of hands. 



Person pre- With respect to the latter, or the examination 
bTSfoi"*^ ^^^^ *^® ^^®^^ ^ presented by the patron of an 

persona. 



OStilL 



la 
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• 

advowson, according to Lord Coke, the law 
requires that the person presented be idonea 
persona ; for the words of the king's writ were 
prtesentare idoneam personam. 

m 

This idonktas consisteth in divers exceptions idametoi. 
against persons presented; first, concerning the >• P«won. 
person, as bastardy without dispensation, vil- 
lenage, outlawry, excommunication, a layman, 
under age, and the like. 

Secondly, concerning his conversation, as if 2. Convers- 
he be criminosus. *^*®"' 

Thfardly, concerning his inability to feed his 3. Ability. 
flock with spiritual food ; and if the cause of re*- 

r 

fusal be for de&ult of learning, as that he does 
not understand the language of the country 
wherein he is to preach, or that he is not di- 
dacticuSt or that he be an heretick, schismatick, 
or the lUce (^), belonging to the knowledge of 
ecclesiastical law, there he must give notice 
thereof to the patron ; but if the cause be tem- 
poral, s& a felon, or homicide, or other temporal 
crime, or if the disability grow by any act of 
parliament, or other temporal law, there no no- 
tice need be given, unless notice be prescribed to 
be given thereby. But in a suit brought against 
the bishop for refusal of the cterl^ he must show 

(•) Specot's case, 5 Aep. I 58. Albany v. The Bishop 

f of St. Asaph. Cre. El. 119. 

N a 
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the cause of his refusal specially and directly, (for 
whether the cause thereof be spiritual or tempo- 
ral, the examination of the bishop concludes not 
the plaintif]^) to the intent the court being 
judges of the principal cause, may consult with 
learned men in that profession, and resolve whe- 
ther the cause be just or no, or the party may 
deny the same, and then the court shall write to 
the metropolitan to certify the same ; or if the 
cause be temporal, and sufficient in law (which 
the court must decide) the same may be travers- 
ed, and an issue thereupon joined, and tried by 
the country. And yet in some cases, notwith- ' 
standing the statute (^), idonietas persona shall be 
tried by the country, or else there should be a 
failure of justice (which the law will never suffer), 
a^ if the inability or insufficiency be alleged in 
a man that is dead, this case is out of this sta- 
tute ; for the bishop cannot examine him, and 
the words of the act are de idonietate persons , 
prcBsentatcB ad beneficium eccks. pertinet exaamn^ 
otto. And consequently, though the niatter be 
spiritual, yet it shall be tried by a jury, and the 
court being assisted by learned men in that pro- 
fession, may instruct the jury as well of the ec- 
clesiastical law in that case, as they usually do of 
the common law. (^) v 



(*) ArticuliCleri,9Edw. 2. 

(*) 2 Init. 632. Specot*s 
ease, 5 Rep. 58. 2 Rol. Abr. 
%SS. Albany v. The Bi- 



shop of St. Asaph, Cro. £1. 
119. Colt and Glover v. 
Bishop of Coventry, Hob. 
R. 148. 
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Hence, all matters that are causes of deprivation What causes 
are also causes of refusal (^), as for th« commis- ^ '® *** • 
sion of all crimes which are maia in se, such as 
incontinence, drunkenness, murder, manslaugh- 
ter, heresy, schism, simony, and perjury. But 
if crimes are alleged, that are only mala prohibita^ 
such as haunters of taverns, or players at unlaw- 
ful games, the refusal is unwarranted. Q) 

It is not enough, as has been observed, that Cause of re- 
the bishop gives notice of his refusal, unless he J^Jatd'**'* 
signifies also the cause of it. And the bishop 
should set forth the cause of his refusal of the 
clerk in a particular manner, that the court 
may judge whether the cause is sufficient or 
not. (») 

By the ancient canons, and the provincial con- Reasonable 
stitutions at Oxford in the time of Henry the r^^olfilfn^l 

^ to examine 

Third, the bishop had two months to consider the clerk. 
of the ability and disability of the clerk ; by 
a canon made in the time of king James, that 
period is abbreviated to one month, or twenty- 
eight days (*) ; but the common law, which in 
all these cases is to be preferred, allows reason- 
able time to examine the abilities and conversation 



(') Specot's case, 5 Rep. 



58. 



(*) Gibs. Cod. tit. S4. 850. 
(») Hele V. The Bishop of 



Exeter, 2 Salk. R. 539 
3 Lev. 313. 

if) Still. Ecc. cases, 71. 
Degges, P. C. Part 1. ch. 2. 7. 
2 Rol. Abr. x. 354. Can. 95. 



N 3 
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of the clerk. For the ordinary is not bound as soon 
as the presentation is tendered to him to dispatch 
his business, but if* he be busy about the affidrs 
of his church, he may make the clerk stay till he 
hath done, or may appoint him a convenient time 
to attend him for his approbation. (*) 



Nomination 
in one, pre- 
sentation in 
another. 



If the right of nomination is in one person, 
and that of presentation in another, the latter is 
to judge of the qualification of the person nomi- 
nated, in . the same manner as a bishop does. 
But if a person presenting objects to the no- 
minee on the ground of immorality^ that must be 
tried by a jury. (^) 



SECTION V. 

On Admission, Institution^ Induction, and the necessary Acts 

of the Presentee. 

1. Admission. If the ordinary on the examination of a clerk 

finds him fit in all pomts, or capable of the bene- 
fice, and feels satisfied he has JEtaSt scientia, 
mores, et ordo, he, or his commissary, having a 
deputation for that purpose, admits or declares he 



(') Sir W. Elvis v. The 
Archbishop of York, Hob. 
R.317^ Specot's case, 5 Rep. 
57. 



(3) The King t. The Mar- 
quis of Stafford, 3 T. R. 646. 
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approves of the presentee as a fit person to serve 
the cure of the church to which he is presented^ 
saying, Admitto te habUem Q)j or I» A. B., by Form of 
virtue of this instrument from Jdin, lord bishop »dmiggion. 
of L. in his triennial visitation, to all clerks, 
rectors, vicars, ministers, Chaplains, and curates 
whatsoever within this diocess directed, do admit 
F. 6. into real, actual, and corporeal possession 
of this church of R., together with all the profits, 
dues, members, and appurtenances whatsoever 
thereunto belonging! in the presence of those 
whose names are under written. 

Hobart, C. J. compares this admission and 
such acts of the ordinary to the admittance of 
a copyhold in surrender. 

The law of England then requires other cere- Other cere- 
monies to be performed, such as institution and qujj^j^e/^' 
induction, ceremonies and authorities to be exe^ 
cuted according to the form prescribed by law, 
and not to be modified. Actus legithni non red- 
jmmt modum. The law gives the church, not the 
patron and ordinary, who are but ceremonious mi- 
nisters, and are appointed their manner and form, 
which they may neither exceed nor abridge. (*) 



(') 1 Inst. 3S4. a. 4 Inst, 
ch. 74. 323. Britlon v. 
Warde, 2 Rol. Rep. 100. 
Wrightson v. Brown, 3 Lev. 
R.211. 

N 



(2) Colt and Glover v. The 
Bishop of Coventry, Hob. 
R. 153. 
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Institution, Institution is a conveyance or the commit- 
definition of. ^^^^ ^^ ^^ ^^^^ of souls from the bishop to the 

> incumbent. Instituo te ad tale benfficium, habere 
' curam animarumf et accipe curam tttom et meam. Q) 



Form of in- 
stitution. 



Roman in- 
stitution. 



The clerk kneels before the ordinary or com- 
missary, having a deputation for that purpose, 
whilst he reads the words of the institution out 
of a written instrument, draMm for this purpose 
with the episcopal seal appendant, which the 
clerk holds in his hand during the ceremony. (') 

Institution, according to the canon law, is, as it 
were; a verbal collation to a benefice, for when 
a Roman clerk was instituted, the custom was 
that by a verbal collation the clerk was invested 
in the benefice by the delivery of a ring, stafl^ 
cap, pen, or something in the nature of livery 
and seisin, in token of his possession of the thing 
to which he was so instituted. 



How it may 
be done. 



The bishop may institute under the episcopal 
or any other seal, as well out of his diocess as 
within it, for the matter is not local, but follows 
the person wherever the bishop goes. (*) Thus 
in the case of Cort and the bishop of St. David's, 



(') 1 Inst. 344. a. Dygby's 
case, 4 Rep. 79. 

(2) 3 Cruise's Dig. tit. 31. 
s. 6. 14. John's, 72. 74. 



(«) Degges, P. C. P. 1. 

ch. 2. 7. . 
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the chancellor of St David's made use of the 
bishop of London's seal, and it was adjudged 
well enough, because it is the act of the court 
that makes the institution, and the instrument 
is only a testimonial of that act, and the seal 
used, whatever it be, shall be taken to be the 
seal of the person instituting for that time (^) ; 
but institution to any benefice with cure, cannot 
now be given, by proxy as formerly, before the 
13 Eliz. chap. 12., as by that statute the sub- 
scription to the thirty-nine articles must be in 
the presence of the ordinary. 

When the ordinary is also the patron and con- Where ordi- 
fers the living, the presentation, as has been coSatlon'^^"' 
stated in a former chapter (^), and institution, 
are one and the same act, and are also a colla- 
tion to a benefice. 

By institution we have seen that the church Effect of in« 
is fulli so that there can be no fresh presents sutution. 
ation till another vacancy, at least in the case of 
a common . patron, and the clerk may enter on 
the parsonage house and glebe, and take the 
profits of the benefice, though he cannot grant, 
or let, or claim, a freehold in them, or bring an 
action for them till induction. 

The act of presentation only gives the clerk a 

C) Cro. Car. S41. (?) Ghap. 3. p. 40. 
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ri^t ad rem^ but institution gives him a right 
in re, when he becomes parson as to the spiritu- 
ality, to celebrate divine service (') 



*t 



By in8titu- Hence, by institution, as has been before ob* 
church is served, the church as to all common persons is 
full. pletia et consuUa as to the spirituaUly, that is to 

say, the cure of souls. For at common law an 
institution, even on a wrongful presentation, gave 
the incumbent such a right that if he had bera 
possessed of a living for six months, this was a 
plenarty, and he could not be removed, having 
come in by the judicial act of the bishc^ who is 
entrusted by the law to take oare in this matter. 
The law requires, it appears, idaneam personam 
as incumbent in every parish. When the bislu^ 
admits and institute^, it implies that the person 
instituted is persona idonea, and that the law has 
its final intention, and that the church is then 
sufficiently provided with a clerk, or that jt is 
plena et consuUa^ which puts the rightfiil patron 
out of possession.(^) The cure of -souls is trans- 
ferred, from the bishop to the derk, and- the 
church is fulL So, as has been bef<H*e observed, 
if the grantee of the next avoidance presents, and 
his clerk is admitted and dies be£ire induction, 

(') 1 Black, Com. S91. i (*) 2 Inst. 358. 2 S<ri. 
Hare v. Bickley, Plowd. I Abr. 349. Nels. 322. Bof • 



R. 528. 1 Inst. 344. ^. 6. 
Dygby's case, 4 Rep. 79. 
Boswel's case, 6 Rep. 49. 



wel's case, 6 Rep. 50. 
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the grant is satisfied by the institution, and the 
grantee cannot present again. 

When the see is void, the dean and chapter When the 

^ dean and 

of the spiritualties by custom have the authority chapter, and 
of admitting and instituting, or if the see being SXf*" 
full, the archbishop visiting his inferior bishops, 
inhibits him during his visitatiob, and the pre- 
sentation should be to the metropolitan who 
ought to institute. Q) 

Institution being given to a clerk, a distinct Entr^r of in- 
and particular entry thereof should be made in J|^**IJSJS^ 
the public register of the ordinary ; that is, not r«g»ter. 
only that such a clerk received institution on 
such a day, and in such year ; but if the clerk 
was presented, then at whose presentation, and 
whether in his own right, or in the right of 
another^, and if collated or presented by the 
crown, then whether jure pieno^ or per lapstsm 
temparis. This has been the practice as far 
back as any ecclesiastical records remain, and it 
is of great importance that such entries be duly 
made and carefully preserved, both to the derk* 
whose letters of institution may be destroyed or 
lost, and to the patron whose title may suffer in 
time to come, by the want of proper evidence, 
upon whose presentation it was that institution 
was given. Q) 

(') 2 Rol. Abr. 557* \ i?) Gibs. Codex, chap. 9. 

tit. 31. 858. 
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It might tend perhaps to the better observ- 
ation hereof, if every clerk, after having passed 
the examination of the ordinary, and thereupon 
obtained his fiat, were sent to the proper office of 
the register for his letters of institution (') j 
for presentations, admissions, and institutions, 
are the life of advowsons ; and therefore, if pa- 
trons suspect that the register of the bishop \nU 
be negligent in keeping them, he may have a 
certiorari to the bishop, to certify them into 
chancery. (^) 

If diocesan If the diocesan, notwithstanding the present- 
^^t^ ^ ^' ation to him or his vicar-general, having power to 
^x querela, institute, and notwithstanding requisition made 

him by the clerk presented in order to institution, 
refuses to institute and admit him, he may enter 
his complaint before the dean of the arches, who 
thereupon sends his letters to the said bishops, 
which letters or rescript are termed, duplex 
querela.(^) This is a monition to institute witt 
in a certain day, or, if he refuse, then to appear 
and show cause why he does not, with an inhibi- 
tion that nothing be done pendente Ute^ to the 
prejudice of the party complaining. This being 
delivered to the bishop, and the clerk presenting 
himself three times at convenient distances 
within the time appointed, if the bishbp neither 



(■) r Bum's Eccl. L. 152. | («) Godolp. Rep. 275. 
(«j 2In8t. 358. 
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obeys nor appears, he is pronounced contuma- 
cious, and die institution is decreed and given by 
the superior. But if the bishop appears by him- 
self or proxy, and alleges a matter of spiritual 
cognizance, as that the church is full, or the 
clerk immoral or insufficient, then the superior 
court proceeds to trial, and as the matter ap- 
pears, gives judgment for or against the insti- 
tution. Q) 
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A church being full by institution, if a second Super-insti- 
institution is granted to the same church, this is *"^®"' 
a super-institution : concerning which two things 
have been resolved. First, that the super insti- Triable in 
tution, as such, is properly triable in the spiritual ^oun. 
court Secondly, that it is not triable there, in Unless in- 
case induction hath been given upon the first b^^^"y^"* 

institution. on the first. 



The advantage of a super institution is that it Advantages 



enables the party who obtains it to try his titie 
by ejectment, without putting him to his qiuire 
impedit: but many inconveniences following from 
thence (as the uncertainty to whom tithes shall, 
be paid, and the like); this method has been 
deservedly discouraged. (*) 



of super in- 
stitution. . 



(') Mai. a I. 85. 
C) Gibs. Cod. chap. 9. 
tit. S4. 858. Poltoh and 



Monday, 3 Keb. R. 325. 
423. Pettie's case, Little- 
ton's R. 140. 
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Stamp re- 
quired on in- 
stitution. 



Induction to 

whom 

directed. 



Deans and 
chapters 
may induct 
hj prescrip- 
tion. 



By the stamp act (^) institution, granted, by 
any archbishop, bishop, chancellor, or other 
ordinary, or by any ecclesiastical court, in and 
to any ecclesiastical benefice, dignity, or promo- 
tion in England, where the same shall proceed on 
a presentation, must be on a two-pound stamp. 
Where the same shall proceed on the petition of 
tiie patron to be himself admitted and instituted^ 
if the benefice, dignity, or promotion, shall be of 
the yearly value of ten pounds or upwards in the 
king's books on a thirty pound stamp, or i£ the 
same shall be of any other description, on a fifbeen 
pound stamp. 

The clerk is not complete incumbent until 
induction, which is performed by a maiidate imn 
the bishop to the archdeacon, or if the church is 
exempt from archidiaconal jurisdiction, to^ the 
chancellor or commissary, or if it be a peculiar, 
to the dean or judge, who usually issues out a 
precept to other clergymen to perform it for 
hun. O 

By prescription, deans and chapters may make 
inductions, as at St Paul's and Litchfield ; but 
the bishop may direct his mandate to such 
other clergymen as he pleases to make induc- 
tion. (») 



n % Geo. 3. c. 184w 

(*) Gibs. Cod. tit. S4. 

ch. 9. 860. 2 tlol. Abr. 357. 

Dean's case, No/s R. 134. 



(») Wat. C3. L. chap. 15. 
155. 
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It is to be made according to the tenor and How made, 
language of the mandate, by investing the clerk 
with all the profits, and. full possession of the 
church. Accordingly the person who inducts 
usually takes the clerk by the hand and lays it 
on the ring, key, or latch of the church door, or 
wall of the church, or delivers a clod, turf^ or twig 
of the glebe, and gives corporal possession of the 
church in the following manner : — 

" By virtue of this mandate I induct you into 
the real, actual, and corporeal possession of the 
church of , with all rights, profits, 

and appurtenances thereunto belonging.'* The 
inductor then usually opens the door, and puts 
the cleik into the church, who frequently tolls 
die bell to make his induction public, and known 
to the parishioners. After which the inductor 
endorses a certificate of the induction on the 
mandate, which is witnessed by the persons pre- 
sent Q) 

Induction, therefore, is the investiture of the Effect of. 
temporal part of the benefice or the corporal 
seisin^ as institution is of^the spiritual. And 
when a clerk is thus presented, he is then, and 
not before, in full and complete poss^s^ion of the 
temporalties^ and is called in law persofta imper^ 



(') 1 Burn's Eccl. L. 156. | 3 Cruise's Dig. tit. 31. s. 9. 

15. 
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sonata^ or parsoi^ imparscmee (') ; fopa parson, 
although he has presentation, admission, and in- 
stitution on lawful title, is not possessor of the 
parsonage, according to the letter of the law, till 
his induction, which is a temporal act, and unlike 
institution, therefore triable at the common 
law (^), and not to be undermined by alleging 
insufficiency in the institution in the court eccle- 
siastical (^), as after induction the ecclesiastical 
court cannot question the institution. (^) Again 
although by institution the church is iiill agiainst 
all persons except the king, yet the incumbent is 
not complete parson till induction; for though he 
be admitted ad officium by the institution, yet he 
is net entitied ad beneficium till induction ('), 
when by the common law he becomes liable for 
first fruits, and may enter on the profits of 
the benefice (^) though in the case of Dennis v. 
Drake it was said that a per3on instituted to a 
benefice should pay the first fruits. (J) 



(') 1 Inst. SCO. 1 Bh 
Com. 391. Hutton's caBe, 
Hob. R. 15. Hare v. Bick- 
ley, Plowd. R. 528. 1 Rol. 
Abr. 483.. 

(*) Sir W. Elvis V. Arch- 
bishop of York, Hob. R. 319. 

(3) Hutton's case, Hob. 15. 

(*) Hitchan v. Glover, 
1 Rol. Rep. 191. 

{*) Glover V. Shedd, 1 Rol. 



Rep. 229. Hare v. Bicklej, 
Plowd. R. 528. 

{«) 2 Inst. 357. The 26 
Hen. 8. c. 3. says every per- 
son before actual ' or real 
possession must pay first 
fruits. Bennet v. Edwards, 
Moore's Rep. 57 r. 

O Dygbie's case,4.Rq>. 
79. 
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If a l)ishop dies, or is removed, after institu- Where 
tion given, and while a mandate of induction is before in-^ 
either not issued or not executed, the clerk may duction after 
repair to the archbishop for a mandate of indue* 
tion. This is, because the authority of the per- 
son is determined, and that authority devolved 
to the archbishop as guardian of the spiritualties, 
sede vacante. And the same rule takes place if 
the bishop is visited, and his jurisdiction sus- 
pended, after institution and before induction. 
In both which cases, namely, of death and of visi- 
tation, there are in the books divers instances of 
mandates issued by the archbishops. And though 
such mandates are not executed before a new 
bishop is confirmed (who then hath authority to 
grant it), but is executed after ; it shall not be 
void (because it is the act of one who had autho- 
rity throughout his province), but only voidable 
at most ; as was determined in the Exchequer 
Chamber (29 Car. II.) in the case of Robinson 
and WoUey: a contrary judgment which had 
been given in the court of King's Bench (namely, 
that it was void,) being, on that occasion, re- 
versed. Q) 

If the person who has authority . to, induct Person to in- 
should be hindered by force from performing g^^byf^^ 
that office, the common law has provided a re- 
medy by the writ de vi laicd amovendd directed 

(*) Robinson v. WoUey, I Gibs. Codex, tit. 34. ch. 10, • 
Sir Thomas Jones, Rep. 78. | 860. 

o 



J94 



On Admission, Institution, Sfc. []Ch. VII. 



to the sheriff, who by virtue thereof may appre- 
hend the parties, and bring them to the King's 
Bench to be fined. And there are instances 
where, in such cases, that court has granted 
restitution. Q) 

Form qf Induction* 

Robert, &c. To our well beloved son the Archdeacon of 
Canterbury, or his official, greeting. Forasmuch as we have 
admitted and instituted Thomas ' ' chaplain, to be 

the rector of the church of ■ ■■ , in our diocess, 

(vacant by the death of J. B. the last rector thereof) at the 
presentation of Sir A. B., knight, patron of the church afore- 
said, as by an inquisition made thereon it manifestly appears, 
we commission and command you, that you induct, or cause 
to be inducted, the said Thomas, or his proctor, in his name, 
into the corporeal possession of the said church of . 
with its rights and appurtenances, certifying to us thereupon 
by your letters patents, containing the proceedings of those 
things, when it shall be conveniently required of you. Dated 
at I I ■ ■ , the day o f ■ , in the year of our Lord 

, and in the «.»— ._— i.- year of our conse- 
cration. . 



Requisites 
to be ob- 
served on 
admission. 



The several requisites that are necessary to be 
observed by a clergyman, when admitted to a 
benefice, in consequence of the statute law of the 
realm, have been stated in a former chapter. (^) 



Subscription 
of the three 



But besides these necessary duties, thus en- 
forced by parliament, by the canons of the church 



(') Roberts v. Agmonde- 
sham, Moore's Rep. 462. 
Lloyd V. Wilkinson, Moore's 



Rep. 481. Fit.N.B.54. The 
King V. Zakar, 3 Bulstr. R« 92. 
(^) Chap. 11. on Donatives, 
p. 23. 



t 
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made at the convocation, no person shall, either articles con- 
by institution or collation, be admitted to any ^,t™°i„!5f 

*f ' * j^ supremacy, 

ecclesiastical living, except he shall first sub- the common 
scribe to the three articles following : — SJe^ktT 

nine articles. 

That the king's majesty, under God, is the Article of 
only supreme governor of this realm, and of all «"P''®"*cy- 
others his highness's dobfiinions and countries, 
as weU in all spiritual or ecclesiastical things or 
caui^es, as temporal ; and that no foreign prince, 
person, prelate, state, or potentate, hath or ought 
1to have any jurisdiction, power, superiority, pre- 
eminence, or authority, ecclesiastical or spirit- 
ual, within his majesty's said realms, dominions, 
and countries. 

That the book of common prayer and of or- Common 
during of bishops, priests, and deacons, contain- P'^^^'- 
eth in it nothing contrary to the Word of God, 
ahd that it may lawfully be used; and that 
he himself will use the form in the said book 
prescribed in public prayer, and administration 
of the sacraments, and none other. 

That he alloweth the book of articles of reli- Thirty-nine 
gion, agreed upon by the archbishops and bishpps "'*^^®®* 
of both provinces, and the whole clergy, in the 
convocation holden ^t London in the year of our 
Lord God one thousand five hundred and sixty- 
two ; and that he acknowledgeth all and every 
the articles therein contained, being in number 

o 2 
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nine and thirty, besides the ratification, to be 
agreeable to the word of God. 

To these three articles, whosoever will sub- 
scribe, he shall, for the avoiding of all ambi- 
guities, subscribe in this order and form of words, 
setting down both his Christian and surname, 
viz. I, N. N., do willingly and ex ammo subscribe 
to these three articles above mentioned, and to 
all things that are contained in them. And if 
any bishop shall admit any as is aforesaid, except 
he first have subscribed in manner and form as 
aforesaid, he shall be suspended from giving of 
orders and licences to preach for the space of 
twelve months. 

Prodfof In order that the clerk may "be prepared to 

these requi- make proof of these matters when called upon, 

it may be convenient that he have some intelli- 
gent persons whom he may trust, present when 
he is inducted ; and (if it may be) the same per- 
sons present at such time when he shall perform 
the other matters required by the law to be per- 
formed in his parish church ; and to the end 
that they may be able to testify that all things 
are done as they ought to be, the clergjonan may 
desire them to read with him, or to observe as 
he reads, the morning and evening prayers, and 
ako the thirty-nine articles : and he ought also 
to give them a copy of his certificate, under the 
hand and seal of the bishop, and of the declara- 
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tions which he is to read ; for otherwise, if their 
testimony be wanted, it will be hard for them to 
depose that he read a true copy thereof, and that 
all things were done according to law. And it 
is also adviseable, that he make a writing, to be 
subscribed by his witnesses, after this or the like 
form:— 

We whose names are underwritten, do hereby 
certify and declare, that N. N., rector of M., 
within the diocess of D., in the county of E., 
was, in the presence of us, inducted into his 
church of M. aforesaid, by F. G., rector of H., 
on the day of , in this present 

year, by virtue of certain letters of induction 
made under the hand and seal of J. K., arch- 
deacon of L., within the diocess aforesaid, for 
that purpose, directed to all and every, &c. And 
also that the aforesaid N. N., on the day 

of , in the year aforesaid, being the 

Lord's day, did read in his parish church openly, 
publicly, and solemnly, the morning and even- 
ing prayers appointed to be read by and accord- 
ing to the book entitled " The Book of Common 
Prayer, and Administration of the Sacraments, 
and other. Rites and Ceremonies of the Church, 
according to the usage of the Church of Eng- 
land, together with the Psalter or Psalms of 
David, pointed as they are to be sung or said 
in Churches, and the Form or Manner of- 
making, ordaining, and consecrating of Bishops, 

o S 
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Priests, and Deacons,*' at the time thereby ap- 
pointed; and after such reading thereof, did 
openly and publicly, before the congregation 
there assembled, declare his unfeigned assent and 
consent to the use of all things therein contained 
and prescribed, in these words following : " I, 
N. N., do here declare my unfeigned assent and 
consent to all and every thing contained and pre- 
scribed in and by the book intided, The Book 
of Common Prayer and Administration of the 
Sacraments, and other Rites and Ceremonies of 
the Church, according to the Use of the Church 
of England ; together with the Psalter or Psalms 
of David, pointed as they are to be sung or said in 
Churches ; and the Form or Manner of making, 
ordaining, and consecrating of Bishops, Priests, 
and Deacons." Also, that he did publicly and 
openly, on the day and in the year aforesaid, (if 
it is done on the same day, but if it is done on 
any other day, then the same must be set forth 
accordingly, or it may be certified separately in 
a separate certificate), in the parish church afore- 
said, in the presence of the congregation thiere 
assembled, in the time of divine service, read a 
certificate under the hand and seal of the right 
reverend father in God R. lord bishop of C. (or 
as the case shall be) in these words following 
{inserting the very words of the certificate) ; and 
immediately after the reading thereoi^ a^ the 
isame time and in the same place, the congrega- 
tion aforesaid b^ng then aiid there pr^senji^ did 
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read the declaration or acknowledgement con* 
tained in the said certificate, to wit, " I, N. N., 
do declare, that I will conform to the Liturgy of 
the Church of England, as it is now by law 
established.'' And lastly, that he did, on the 
day and in the year aforesaid, read the articles 
of religion, commonly called the Thirty-nine 
Articles, agreed upon in convocation in the year 
of our Lord one thousand five hundred and sixty- 
two, in the parish church aforesaid, in the time 
of common prayer there, and did declare his 
unfeigned assent thereunto. And these things 
we promise to testify upon our oaths, if at any 
time we shall be lawfully thereunto required^ 
In witness whereof we have hereunto set our 
hands, this day of , in the year 

of oiir Lord 

By the statute of 13 Eliz. it is provided, that Benefices 
none shall be admitted to any benefice with cure, poinds* ^^^ 
of or above the yearly value of thirty pounds in value. 
the king's books, unless he shall then be a 
bachelor of divinity at least, or a preacher law- 
fully allowed by some bishop within this realm» 
or by one of the universities of Oxford or Cam- 
bridge, and that all admissions to benefices, insti- 
tutions, inductions, tolerations, dispensations, 
qualifications, and licenses whatsoever^ made 
contrary to the premises, shall be utterly void 
in law. C) And by the three and thirtieth canon 

(•) ISELch. 12. 
o 4 
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of the ecclesiastical constitutions^ ratified and 
confiimed by King James under his letters 
patents, an. 1603, it is in conformity to many 
decrees of the ancient fathers, further ordained, 
that no person shall be admitted into sacred 
.orders, except he shall at the same time exhibit 
to the bishop a presentation of himself to some 
ecclesiastical preferment then void in that dio- 
cess, or bring to the said bishop a true and un- 
doubted certificate, that either he is provided 
with some church within the diocess, where he 
may attend the cure of souls, or of some minister's 
place vacant, either in the cathedral of that dio- 
cess, or in some other collegiate church therein 
also situate, where he may exercise his ministry, 
or that he is a fellow, or in right as a fellow, or 
to be a chaplain in some college in Oxford or 
Cambridge, except he be a master of arts of five 
years standing, that liveth of his owii charge in 
either of the universities, or except by the bishop 
himself that doth ordain him minister, to be 
shortly afler to be admitted either to some bene- 
fice or curateship then void; and in case any 
bishop shall admit any person into the ministry, 
not qualified as aforesaid, he is to keep and main- 
tain him, till he prefers him to some ecclesiastical 
living, on pain of suspension for one year from 
giving of orders, by the archbishop assisted with 
another bishop (' ) 



(*) Canon Ecclesiastical^ 
33. Godolp. Rep. 273. 
Roberts v. Paiu, 3 Mod. 



R. 67. 4 Inst. 324. Gibs. 
Cod. 140. 13 El. c. 12. 
44 Geo. 3. c. 43- 
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SECTION VI. 

V 

• • • • • 

On Presentations by Commendam. 

■ A . • - 

Commend AM is a benefice or ecclesiastical Definition of 
living which, being void, is commended by the 5,^°"°^"' 
crown to the care of some sufficient clerk, until 
it may be conveniently supplied with a pastor. 

By the council of Lateran, and the canon law: Onebenefice 
received here as common law, if any person had ^^y ^«'^^«* 
a benefice with cure, and accepted and was in- 
ducted into another, the first was void (^), and 
as by the statute 21 Hen. VIII. c. 13. (which is 
in affirmance of the law of the land), if any per- 
son having a benefice with the cure of souls, 
of eight pounds per annum or above, ac- 
cording to the present valuation in the king's 
books (^), accepts any other and is instituted 
therein, the first shall be immediately void, on 
institution to the second, before induction, 
though a lapse does not incur until six months 
after induction, and the patron has a right to' 
present (*) 



(') Holland's case, 4 Rep. 
75. Armiger v.. .Holland, 
Cro. EL 601. 

(2) 26 Hen. 8. 



(^) Dygbie's case, 411. 79. 
Edes V. Walter, Vaugb. R. 21. 
The King v* The Archbishop 
of Canterbury, Cro. Car. 354. 
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All benefices So, by the ancient, common, and ecclesiastical 

theTonBc- ^^^» ^^ bishop could within his diocess hold a 
crationofa second benefice, with cure, of whatever value, 
^^' as aU promotions, except donatives, are void 
when a clerk is promoted to a bishoprick the 
instant that he is consecrated. (^) Lord chief 
justice de Grey, speaking of this right of pre- 
sentation (which is in general exerted by the 
archbishop of Canterbury, by the command of 
the king himself singly), observes that it appears 
in Bro. Presentment 61. to be as old as Edward 
the Third's time. It was exercised imder 
Henry VIII. and Queen Elizabeth. The law 
concerning it was doubted in Charles the 
Second's time, but since finally determined in 
favour of the crown in the reign of King 
WilUam. («) 

Right of pre- This right is not a right of patronage in the 
^e^Ene."^ king, nor a right of eviction, as it ejects nobody, 

nor an usurpation, as it is a rightful act But it is a 



(') Humphreys v. Knight, 
Cro. Car. 456. Dod. on Adv. 
93. Doctor and Stu. 218. 
219. Edes v. Walter, Vaugh- 
R. 22. Com. Dig. tit. Esg. 
H. 6. N. 1. Colt V. The Bi- 
shop of Coventry, Hob. 
R. 157. Ld. Holland's case, 
4 Rep. 75. Rex v. Cjrprian 
Horsefall and R. Wall, Day. 
R. 68. 72. Fit. N. B. Cdm. 



Dig. tit. Fra* D. Sir R. Bas- 
set V. Gee, Cro. EI. 790. 

(2) The Grocer's Company 
y. The Archbishop of Can- 
terbury, 2. Bl. R. 773. The 
King V. The Bishop of Lon- 
don, 4 Mod. Rep. 202. 
3 Ley. Rep. 377. 1 Ld. 
Raym, R. 23. 1 Show Rep. 
413. 
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contingent casual right, arising upon a particular 
event, the incumbent's becoming a bishop. 

Not only dignitaries and benefices, but 
deaneries, prebends, headships of coUeges and 
hospitals, have been granted in commendam. (^) 

As there are four things required to make a 
complete parson, namely, presentation, admis- 
sion, institution, and induction, so in making a 
bishop four things are also necessary ; namely, 
election, which represents presentation; confirm- 
ation, which resembles admission \ consecration, 
which corresponds with institution ; and installa- 
tion, or inthronization in the case of an arch- 
bishop, which resembles induction. (^) 

As the church is full on the institution of a Bishoprick 
parson, and the person instituted has benefice ^^^^j^^oT*^' 
with cure, so the bishoprick is full on the conse- 
cration of a bishop. On which principle, when 
a bishop is translated from one see to another, 
the old see is not even void by the election, till 
that election is confirmed, for though a bishop is 
elected, the king may not consent, nor the arch- 
bishop confirm, and it is but reasonable that the 



(*) Com. Dig. tit. Prae. D. 
Gibs. Codex. 954. 

(2) The Bishop of St. 



David's v. Lucy, Salk. Rep. 
136. 



9(H 



On Presentations by Commendam. []Ch. VII. 



bishop should not lose his old preferment until 
he gains a new bishoprick. Q) 



To prerent 
which va- 
cancies, dis- 
pensations 
necessary. 



Hence in all cases where a clerk is presented 
to a benefice with, cure, and is admitted, insti- 
tuted, and inducted, so that the church is full, 
if he is afterwards presented to another benefice 
incompatible, or elected to a bishoprick, he must 
obtain, before institution to the second benefice, 
or before creation to the bishoprick, a faculty or 
dispensation of retainer, an invention of Pope 
Leo the Fourth's, about the year of our Lord 
eight hundred and forty-eight. (^) 



Which were 
formerly 
granted by 
the pope, 
and called 
commendam 
retinere. 



Formerly the pope, and now the king, by 
statute as well as by common law, can grant this 
dispensation, which is commonly called a com- 
mendam retinere J or faculty of retention or conti- 
nuation of the benefice, whereby the institution 
and induction remain and are continued in their 
full force (*), and the first benefice is not void 
by the acceptance of the second, or by the pro- 
motion to the bishoprick, but the parson remains 
full and perfect incumbent of the first benefice 
during his life. 



(*) Salk. Rep. 136. 

(2) The King v. Cyprian 
Horsefall and R. Wall, 
Davies R. 79. The King v. 



The Bishop of Landaff, Str. 
R. 1006. 

(«) Armiger v. Holland, 
Cro. £1. 542. 601. 
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By the 25 Hen. VIII. c. 21. the archbishop Power given 
of Canterbury has power, on good and reason- tJ^hopby^" 
able cause, to grant such dispensations as were the statute, 
allowed according to law under his seal. 

The authority of the pope, in this particular 
case, being by that statute transferred to the 
archbishop, and as we have seen by the canon 
and common law promotions of bishops are not 
vacant but by consecration, in case of creation, 
and by confirmation in case of translation ; the 
dispensation from the archbishop may come at 
any time before such actual vacancy, but if such 
dispensation comes afterwards, it is too late. (^) 

But the king can grant dispensations, since Which, how- 
this statute, as well as before, for though the ^^''^wr^ 
statute says all dispensations shall be granted in the king's 
manner following, and not otherwise, the king P®'^®'- 
is not thereby, restrained, but has a concurrent 
power, and may therefore still grant a dispensa- 
tion retinere in commendam, which may be for 
years, or quamdiu he is a bishop, or tenere a 
deanery, prebend, or other dignity. (^) 

The faculty ox dispensation in this case makes No wrong 

, , ^ ^ r A.\. ^ thus done to 

no wrong or injury to the patron, tor the patron the Patron. 



(■) Robins v. . Gerrard, 
Moore's Rep. 443. Evans 
T. Ascuithe, Palm* Rep. 475. 
Dav. Rep. 77* a. 

(2) Armiger v. Holland, 



Cro. El. 542. 601. Colt v. 
Glover, Hob. Rep. 146. 156. 
Com. Dig. tit. Yim. D. 19> 
20. 
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could not present again till the next avoidance, 
and in such case the church does not become 
void in consequence of the dispensation which 
prevents the avoidance, neither does the com- 
mendam destroy the effect of a prior grant by 
the patron, and where the advowson is in com- 
mon so that patrons present in turns, the prero- 
gative presentation does not pass for the turn of 
the otherwise lawful patron ; for the law which 
ordains that the first benefice shall be void by 
the acceptance of the second is thus dispensed 
with, as is the law which ordains that when a 
parson is made a bishop, or translated to a new 
see, his other benefices shall be void,, for those 
laws were made by ecclesiastical policy, and 
therefore the same policy may dispense with 
them. But the law which prohibits tort or 
injury to third persons cannot be dispensed with, 
and therefore the benefice which is once void, 
and the next avoidance come to the patron, 
cannot be taken away, and occupied by any 
such licence or faculty. (*) 

Commen- Dispensations in commendam are of different 

damsofdif- degrees. 

ferent de- ^ 



Commenda The temporary commendam^ or the commenda 
temporalif • temporalis^ arose from the natural consequence 



(») Calland v. Trower, 
2 Hen. Black R. 324. 
Trower v. Calland in Error. 



6 T. R. 439. Rex v. Cy- 
prian Horsefall and R. Wall. 
Dav. R. 77. 
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of a certain period being allowed the patron to 
present to the vacant benefice, namely, six 
months after avoidance, from which time a lapse 
incurs, and is merely sequestration of fruits till 
the patron presents. Q) This commendam gives 
no title to the church, although the commenda-^ 
tory be by commission allowed to gather the 
profits or to supply or cause the cure to be sup- 
plied; it is grantable by every ordinary for 
temptcs semestre, who may sequester the profits 
of the respective churches. (*) Such commen- 
datory non est prcelatus nee maritus ecclesice, nee 
fcuM fructm suos sed administrator tantum et 
custos ecclesice^ until a sufficient inciunbent is 
provided. Q) 

Hence this species of commendaM is commonly when 
granted when the patron does not present an granted, 
able or proper person, or when the church is 
litigious (^), and such incumbent pays no first First fruits, 
fruits. Q) 

The commendam retinere may Jbe temporary. May be for 
for years, or months, as if a person has a bene- ^^^^ 
fice and takes a bishoprick which would void the 
benefice, and obtains a dispensation in order that 



(') Colt and Glover v. The 
Bishop of Coventry, Hob. 
R. 144. 

(*) Hie King v. Cyprian 
Horsefall, Dav. R. 82. 



(«) Dav. R. 82. 
if) Rex v. Cyprian Horse- 
fall, Dav. R. 82. 
(S) Anon, Pahn. R. 350. 
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he may hold the benefice for three years, he 
remains still the same parson of the same bene- 
fice, in no less estate than before, and there is 
no injury done either to the church or to the 
patron, for though it be damnum yet it is absque 
iryuriaf and when the three years are past, ac- 
cording to Hobart, the benefice voids, as it 
should have done at first if* there had been no 
dispensation (^); but if the bishop dies or is 
translated before the expiration of the three 
years, the patron presents. 

Temporary A commendam retinere which is temporary, 
r^r S? ^d when the precise time is then expressed and 
be renewed, limited in the dispensation, may be also renewed 

or prolonged ; that is, before the original incum- 
bency ceases by the expiration of the first dis- 
pensation, but not after, a second dispensaticm 
may be granted to prevent the avoidance and 
continue the incumbency, : 

It is said by Hobart, that a commendam 
retinere is improperly called a commendam, but 
only a faculty of retention, and a continuation 
of the benefice in the same person and state 
wherein it was, notwithstanding something inter- 
vening; for my own benefice cannot be com- 
mended unto me, and it is clear that the canon 



{«) Colt V. The Bishop of 
Coventry, Hob. R. 156. Vid. 



Woodley y. The Bishop of 
Exeter, Cro. Jac. 692. 
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law meant by this term was only with regard to 
the second benefice taken de novo, by way of 
custody, or commendam^ and (to prevent the 
voidance of the first) not taken by way of insti- 
tution ; so that it was no more than committing 
to the incumbent of one church the cure and 
revenues of another, either for a time limited, as 
six months, (which time the patron had to con- 
sider of a proper clerk) that the church might 
be taken care oi\ or (with the consent of the 
patron) to the end chiefly that such incumbent 
might be better supported ; the first of which, 
namely, the care of the church during the • 
vacancy, is now answered by sequestration of 
the benefice, and the grant of the second or the 
profits of the vacancy is rendered impracticable 
either by the bishop or patron, or both, by the 
statute 28 Hen, VIII. c. 11. which gives the 
profits of the vacation to such person as shall 
be thereunto next presented, promoted, insti- 
tuted, inducted, or admitted; which profits 
before the said act belonged either to the church, 
and so were in the disposition of the patron and 
bishop, or to the ordinary or other person, to 
whom by custom they appertained, and so by 
the previous consent of such person might be 
yielded to the commendatory. But the next 
incumbent being a person uncertain cannot give 
such consent, and consequently the revenues of 
vacancies, since the making of the said act, can- 

F 
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not be given, wWdi seems to be the true reason 
of the utter disuse of that sort Of cxymmendams 
with regard to presbyters, though as to bishops 
it still continues in fevour of the prerogative 
royal. Q) 

The perpe- The perpetual commendam iiS during the life 
mendam. of the commendatory, and cannot be for a le^ 

time. It has full words to take and receive k 
benefice without institution, and is the most per- 
fect kind of all, giving licence to enjoy the fruits 
of l3ie benefice, and unite them in proprios usus. 
Commendatorius perpetuiLS Jructus recipit^ con- 
fert locat et omnia aliajacit, sicut habens tituhim^ 
€t commenda perpetua non potest revocari.(^) 
It amounts to a collation or provision con- 
taining ample words to take and receive a bene- 
fice void of the gift or presentation of the patron, 
and enter into it without institution and induc- 
tion, and to take the profits as rector in com- 
mendam. (*) 

The real possession in the parsonage continues 
by virtue rfthe dispensation, and the difiference 
between a commendam for life, and a present- 



(») Wttts. Cl. L. 206. Gib. 
<:;od. tit. 37. ch.'S. 955. 

(2) Woodley t. The Bi- 
shop ofExeter, Cro. Jac. 692. 
Hob. R. HI. The Kmg v. 



Cyprito Horse&ll, l>av. R. 
76. SI. 83. 
(3) Colt and Glover V. The 

Bishop of Coventry, Hob. 15S. 
Dav. R. S3. 
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ment is, that the former preaents the church to 
the p^rsoq, the letter the parson to the .churchy 
and as a patron cannot presobt :to a full church, 
so neither ,c)^ acom^T^n^i^ be^madetoa church 
certain that is then fidL Q) 

H.^nw this species of commendam should Incite^i 
have two incidents. First, it should he recipere tp 4t. 
et emveriere in proprios usus. Secondly, it 
PUght to he in utiJkatem eccleske pelpersome as 
fpr wa^t.of a pastor as was the case in the infancy 
pf the church. 

Besides this species of commendam^ namely, Capere in 
thje conrniendam retinere, there is the capere in ^WX^^wW 
cprnmeTidcm, which differs from ithe retpnerCj in- 
l^muoh ^,s itibie ;former is merely jto hpjid wh^t 
3x^413 pne's ow^ before; the latier.to take whiM: 
Iwlcw^g^th to another. (2) 

J^mQeJ^^\€wimend(m capere {(B^ more ;than ibr Must be for 

\affa 

$i^ .mpntlH> and Jess than life, cannot stand with 
the .comoKni law (^ j, for as a benefice is so entire 
smi indisaplublc^ that it cannot b^r presented or 
commended by parts, as the cure without the 
fruits, nor the fruits without the cure, nor the 



(■) Cx)U and Glover V. The 

Bishop of Coventry, Hob.,150. 

{«) CoU and Glover V. The 



Bishops of Coventry and 
Litchfield, Hob. R. 161. 
j[3) Hob. R. 149. 
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glebe to one and the tithes to another, so the 
state and perpetuity of an incumbent cannot be 
avoided or diminished, as that he may take and 
hold it for three or four years, or as long as he 
shall remain a bishop. 



Freehold The freehold cannot be kept in perpetual 

ke^inabey- abeyance, which the law never admits but from 
ance. necessity, as on the death of a bishop or parson 

or the like. Q) In this case there would be an 
injury to the patron, who would be deprived 
of his presentation, and it is therefore void by the 
common law. (^) 



Of the con- 
sent of the 
patron. 



Hence, in every commendam capere the con- 
sent of the patron is necessary before it is 
executed, and this must be expressed in the in- 
strument oi commendam (*) ; indeed if the archbi- 
shop commends to a certain church void, and the 
patron does not consent, the commendam is void, 
although the patron consents afterwards (*), and it 
cannot be made in any general terms to an uncer- 
tain church, but to some certain church then 
void. Q) The patron is the first actor and the com- 



(*) Hob. R. 153. 

(•) 2 And. R. 184. 

(8) Colt V. Glover, 1 Rol. 
R. 452. Evans v. Ascouth, 
Palm. R. 477. Hob. R. 144. 
149. 151. The King v. Cy- 
prian Horsefall, Dav. R. 74. 



Gibs. Cod. tit. 913. Rex 
V. The Bishop of Landaff, 
Strange 1006. 

(4) Wats. CI. L. 201. Hob. 
R. 160. 

(*) Hob. R. 150. 
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mendam works the effect of an admission, institu- 
tion, and induction. (^) 

The main difference between the commendam Difference 
retinere, and the commendam capere, is the hold- ^^^^^ 
ing that which is already one's own, and the retinere. 
taking that which i& another's. (^) 

A temporary commendam retinere having ex- Retinere 
pired, a new commendam of the same benefice "?^*?i? ®*" 

* pireo, caperc 

in the capere, has been granted. (^) has been 

granted. 



(«) Colt and Glover v. The 
Bishops of Coventry and 
litchaeld. Hob. R. 151. 



(») The King v. The Bi- 
shop of Landaff> Str. R. 1009. 
(5) Gib. Codex, tit. 37. 956. 
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CHAP. VIII. 



On Simonj/. 



Definition of (jilMONY is the corrupt preseiitatioti of any 
^' one to an ecclesiastical benefice for money^ 

gift, or reward* (^) 



Simonia est vox ecclesidstica, a Simone iUo Mdgo 
deducta qui dorium spiritus sdncti pecufdis em 
putavit Q) ; or as it has been elsewhere defined, 
Est voluntas sive desiderium emendi vel vendendi 
spiritualia vel spirituaUbus adhcerentia. (^) 



Formerly 
sellitig or* 
ders. 



In the council at London under Lanfranc, in 
the Conqueror's time, simony was forbidden 
under the name of buying and selling of orders. 
And it could be nothing else before the church's 
revenue was settled. In the time of Henry the 
First ecclesiastical benefices were forbidden to be 
bought or sold j and it was deprivation then to 
any clergyman to be convicted of it ; and a lay- 



(*) 2 Black. Com. 278. 
Baker v. Rogers, Cro. £1. 
790. 

O 3 Inst. 153. 1 Jer. 
Tayl. Works by Heber, 205. 



Barret v. Glubb, 2 Bl. R. 
1052. 

(3) Baker v. Rogers, Cra. 

EL 789. 
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man was to be outlawed and excommunicated, 
and deprived of his right of patronage. 

In the reign of Henry the Second it was de- 
creed, that if any person received any money 
for a presentation, he was to be deprived for 
ever of the patron^e of the church. And this 
was not merely a provincial constitution, but two 
kings were present, namely, Henry the Second 
and hi3 son, and added their authority to it. (^) 

Many church canons particularly in the time Simony for- 
of Henry the Eighth, in 160S, to which the Sny£ch 
clergy are subject ; and in 1640 were also made canons, 
against simony, whereby this offence was for- 
bidden and punished by deprivation and disa^ 
bility. Pretium quod habet hoc ipso vikscit. 

Indeed the trafficking in benefices was ever 
considered by the canon law as a detestable sin ; 
and is so much the more odious because, as Sir 
Edward Coke observes, it is ever accompanied 
with peijury, as the presentee is sworn to com- 
mit no simony (^), and takes the following oath : 

*< I do swear, that I have made no simoniacal Oath taken 
payment, contract, or promise, directly or indi- ^ J^*^^ P^^" 

benefice. 



(1) 2Concil. Ang. 8. 10. 
105. Constit. Prov. 152. 
Still. Ecd. cases. 84. 

(0 3 Inst. 156. Hoveden, 

P 4 



310. The Bishop of St. Da- 
vids V. Lucy, Ld. Raym. R. 
449. 
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Simoniacus 
aad simo- 
niace. 



rectly, by myself or by any other to my Icnow- 
ledge, or with my consent, to any person or per- 
sons whatsoever, for or concerning the procur- 
ing or obtaining of this ecclesiastical place, rec- 
tory, vicarage, or otherwise; nor will at any 
time hereafter perform or satisfy any such kind 
of payment, contract, or promise made by any 
other without my knowledge or consent" (^) 

The person possessed of a living by simony, 
through the intervention of another, to which he 
is not privy, is said to be simoniace promotus^ and 
the person who makes a bargain or promise, si- 
moniaais ; both of which were prohibited by the 
ecclesiastical canons and provincial constitu- 
tions* 



Simony not 
criminally 
punishable 
at common 
law. 



As simony, however, was not an offence m- 
rrmally punishable at common law (^\ as eccle- 
siastical censures were found quite insufficient 
to restrain the sale and purchase of spiritual pre- 
ferments ; and, on the one hand, a door was tiius 
opened for the admission of ignorant and un- 
qualified persons into the church, many learned 
and well-educated men being thereby excluded 
from a profession, which it is of the highest im- 
portance to entrust to those most distinguished 



(») 1 Pal. M. PI. 210. 

(«) Per de Grey, C. J. 
In Barrett v. Glubb, 2 Bl. 
R. 1052. Per Ld. Holt in the 



V. 



Bishop of St. Davids 
Lucy, 1 Ld. Ra3rm. R. 449. 
Gregory v. Oldbury, Moore's 
Rep. 564. 
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• 

for literary attainments, theological knowledge, 
and exemplary character ; while, on the other, 
the clergy were liable to oppression and slavery ; 
several acts of parliament were passed for the 
prevention of a practice which had become no- 
torious. 

The first act of parliament for the prevention 31 El. c. 6. 
of simony is the 31 of Elizabeth, c. 6., whereby for present^ 
it is enacted, " That if any person or persons, ing to a be- 
bodies politic and corporate, shall or do, for any being pre- 
sum of money, reward, gift, profit, or benefit, di- sentedfor 
rectly or indirectly, or for or by reason of any 
promise, agreement, grant, bond, covenant, or 
other assurances of or for any sum of money, 
reward, gift;, profit, or benefit whatsoever, di- 
rectly or indirectly, present or collate any per- 
son to any benefice with cure of souls, dignity, 
prebend, or living ecclesiastical, or give or be- 
stow the same, for or in respect of any such cor- 
rupt cause or consideration j that then for^every 
such presentation, collation, gift, and bestowing, 
and every admission, institution, investure, and 
induction thereupon, shall be utterly void, frus- 
trate, and of none effect in law. And that it 
shall and may be lawful to and for the queen's 
majesty, her heirs and successors, to present, 
collate unto, or give or bestow every such bene- 
fice, dignity, prebend, and living ecclesiastical, 
for that one time or turn only ; and that all and 
every person or persons, bodies politic and cor- 
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porate^ that shall give or take any such sum of 
money, reward, gift, or benefit,, dkectly or indi- 
rectly, or that shall take or make any such pro* 
mise» grant, bond, covenant, (ht other assurance^ 
shall forfeit and lose the double value of one 
year's profit of every such benefice, dignity, pre* 
bend, and living ecclesiastical ; and the pei^on 
so corruptly taking, procuring, seeking, or ac- 
cepting any such benefice, dignity, prebend^ or 
Uving, shall thereupon and from thenceforth be 
adjudged a disabled person in law, to have or 
enjoy the same benefice, dignity, prebend, or 
living ecclesiastical. 

S 6. '* And be it further enacted. That if any 
person shaU at any time, for any €um of money, 
reward, gift, profit, or commodity whatsoever, 
directly or indirectly (other than for usual and 
lawful fees), or for or by reason of any promise, 
agreement, grant, covenant, bond, or other as^ 
surance, of or for any sum of money, reward, 
gift, profit, or benefit whatsoever, directly or in* 
directly, admit, institute, instal, induct, invest, 
or place any person in or to any benefice vdth 
cure of Bouls, dignity, prebend, or other living 
ecclesiastical ; then every such person so ofifend^ 
ing shall forfeit and lose double value of 4»ne 
year's profit of every such benefice, dignity, pre- 
bend, and living ecclesiastical ; and that there- 
upon, immediately ftom and after the investing, 
installation, or induction thereof had, the same 

15 



or 
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benefice, dignity^ prebend, and livings ecclesi* 
aaticali shall be eftsoons merely void : And that 
the patrmi or person to whom the advowaon^ 
gifti presentation, or collation shall by law ap- 
i^ertMii shall and may, by virtue of this act, pre- 
sent or collate unto, give .and dispose of the 
same benefice, dignity, prebend, or living eccle- 
siastical, in such sorts, to all intents and pur- 
poses as if the party so admitted^ instituted^ in- 
stalled^ invested, inducted, or placed^ had been 
or were naturally dead. 

§ 7* " Provided always, that no title to confer No title to 
present by lapse shall accrue upon any voidauce i^apse until 
mentioned in this act, but after six months next ^^^ six 
after notice given of such voidauce^ by the or- See! °^" 
dinary to the patron. 

§ & << And be it fturther enacted, by the au- Penalty for 
thority aforesaid, that ifany incumbent of any be- "^^^J^ 
nefice with cure of souls, do or shall corruptly re- exchan^^ 
sign or exchange the same, or corruptly take for ot ^^i^ cu^of 
in respect of the resigning or exchanging of the soub. 
swne^ directly or indirectly, any pension, sum 
of money, or benefit whatsoever, that then as 
well the giver as the taker of any such pension, 
sum of mcmey, or other benefit corruptly, shall 
losd double the value of the sum so given, taken, 
or had ; the one moiety as well thereof as of the 
£Hfeiture of double value of one year's profit be- 
fore mentioned, to be to the queen's majesty, 
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her heirs and successors, and the other moiety 
to him or them that will sue for the same, by 
action of debt, bill, or information, in any of her 
majesty's courts of record, . in which no essoin,, 
protection, or wager of law or privilege shall be 
admitted or allowed. 



Ecclesias- 
tical penal- 
ties not 
taken away 
by this sta- 
tute. 



§ 9- " Provided always, that this act or any 
thingherein contained, shall not in anywise extend 
to take away or restrain any punishment, pain, or 
penalty limited, prescribed, or instituted by the 
laws ecclesiastical, for any the offences before in 
this act mentioned, but that the same shall re- 
main in force, and may be put in due execution, 
as it might be before the making of this act ; this 
act, or any thing therein contained to the con- 
trary thereof in any wise notwithstanding. 



Penalty for 
giving or 
taking re- 
wards to 
make minis- 
ters to give 
licence to 
preach. 



§ 10. " Provided further, and be it enacted by 
the authority aforesaid, that if any person or per- 
sons whatsiefever, shall or do receive, or take any 
money, fee, reward, or any other profit, directly 
or indirectly, or shall take any promise, agree- 
ment, covenant, bond or other assurance, to re- 
ceive or have any money, fee, reward, or any 
other profit, directly or indirectly, either to him 
or themselves, or to any other of their or any 
of their friends, (all ordinary and lawful fees 
only excepted) for or to procure the ordaining 
or making of any minister or ministers, or giving 
of any orders or licence or licences to preachy 
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that then every person or persons so offending 
shall for every such offence forfeit and lose the 
sum of forty pounds of lawful money of England, 
and the party so corruptly ordained or made 
minister, or taking orders, shall forfeit and lose 
the sum of ten pounds : and if at any time within 
seven years next after such corrupt entering into 
the ministry or receiving of orders, he shall ac- 
cept or take any benefice, living, or promotion 
ecclesiastical, that then immediately from and 
after the induction, investing, or installation 
thereof or thereunto had, the same benefice, 
living, and promotion ecclesiastical shall be 
eflsoons merely void ; and that the patron or the 
person to whom the advowson, gift, presentation, 
or collation shall by law appertain, shall and may, 
by virtue of this act, present or collate unto, give 
and dispose of the same benefice, living, or pro- 
motion ecclesiastical, in such sort, to all intents 
and purposes, as if the party so inducted, invest- 
ed or installed, had been or were naturally dead ; 
any law, ordinance, qualification, or dispensation 
to the contrary notwithrtanding. The one 
moiety of all which forfeitures shall be to our 
sovereign lady the queen, her heirs, and suc- 
cessors, and the other moiety to him or them 
that will sue for the same by action of debt, bill, 
plaint, or information, in any of her majesty's 
courts of record, in which no essoin, protection, 
privilege, or wager of law shall be admitted or 
allowed." 
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[Ch. VIII. 



Canons of 
the church 
ineffectual 
against lay 
patrons. 



As many canons of the church were not con- 
firmed by parliament, and many provisions are 
contained in them which are not declaratory of 
the law of the land, the laity were consequently 
not bound by them; the clerical offender was 
alone punishable, and corrupt patrons not in 
any fear of the canon law, were in the habit 
of boldly making simoniacal presentations until 
this act was passed. The incumbent that came 
in by simony held the Uving until he was I^ally 
and ludicially deprived by sentence ecclesiastical, 
from which he often escaped for want of that 
proof which the spiritual law requires. 



But now by this statute, which is the testof what 
is or is not simony, and which is not privative of 
the jurisdiction of the church, but, as Bidhiop 
Wake calls it, cumulative, leaving the chufchadS 
the authority it had before, the statute nraiders 
i;(^hatwas before voidable void, enacting penalties 
^n certain acts, and making the presentation, 
admission, institution, and induction aU ^void, 
instead of being voidable by deprivation as they 
were before the statute (*); the intent of wMdi 
was to eradicate all manner of idmonies (^), 
to make . presentations spontaneous, to inflict 
punishment upon the patron as the author of the 



(«) llnst. 120. a. Winch- 
combe, V. The Bishop of 
Windiester, Hob. R. 167. 
Windsor's case, 5 Rep. 102. 



Barret v. Glubb, 2. Blac. }l. 
1052. 

(*) Kitchin v. Calvert, 
Lane's Rep. 100. 
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corruption by the loss of his presentation, and 
upon the incumbent, who comes in by such a cor- 
tupt patron, and corruptly takes the benefice, by 
the loss of hisjncumbency (^), and disabling him 
Jrom ever again enjoying the same benefice few: 
which the contract was made. (^) 

In addition to these forfeitures and disabilities Simoniacus 
the simoniacus is also liable to be indicted and -Jf^^^J^ ^^ 
punished, as in other cases of peijury ; how- perjury, 
ever, where an information was moved for against 
a clergyman for perjury, at his admission to a 
living, on an affidavit that the presentation was 
simoniacal, the court refused to grant it until he 
was convicted of the simony. Q) 

If the presentee, however, is only mmomace Where the 

. i_ -I -I li? • • 1 presentee is 

"promotus^ or one on whose benali a simoniacal jJq|. ^^^^ ^^ 
contract or promise is made, without his privily the corrupt 
or ^consent, then he is only deprived \of *he bene- ^'^ 
^oe to which he is so corruptly pre&nred, and 
Aot liable to any forfeiture. (*) 

For when a sum of money or reward is given 'Preieiitath)ii 
for any presentation to a benefice with coire^ Ikrkncrt 
although the clerk is not privy to the simoniacal privy, 
contract, yet as there is a corrupt agreement, the 



(•) 12 Rep. 100. 
(*) Gteffirey Booth v.Potter. j 
Cro. Jac. 533. 3 Inst. 154. 
(') The King v. Lewis, 



1 Strangers R. 70. Sid. R. 
170. 

(4) Booth V. Potter, Cro. 
Jac. 533. Baker v. Rogers, 
Cro. EL 788. 
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patron pro hdc vice loses his presentation, which 
by the words of the statute comes to the king, 
Clerk not and the presentation, admission, institution, and 
fromhddine induction of the clerk are all void Q\ but never- 
under a new theless, as the clerk is neither party nor privy to 
presentation, ^j^^ contract, and neither takes nor accepts the 

benefice upon the corrupt contract, he is not 
disabled from enjoying the same under a new 
presentation from the king, as though the pre- 
sentation, admission, and induction, are all void 
within the letter, yet they are not within the 
clause of disability of the statute. (^) 

And this agrees with the canon law : ^Aliqms 

est in Prelatum alicujus ecclesice electusper Simch 

niam eo tamen ignorante nee ratum habente : talis 

eJectio propterea reprobata est, qtueritur utrum 

episcoptiSf cum iUo poterit dispensare ut iterum ad 

eandem. Prelaturam elegatur. Respondettir, quod 

Episcopus ilia vice cum illo dispensare non potest, 

sed cum illo qui ignoranter simplex beneficium 

per simoniam est adeptus post liberam resignation 

Where nem potest Episcopus dispensare. (^^) On the same 

money given principle, if money is given by a clerk to present 

present, him to a benefice, although it is not paid to the 



(*) Hutchinson's case, 12 
Rep. 74 and 101. Bawder- 
ock V. Mackaller, Cro. Car. 
330. Cro. El. 789. 331. 
The King v. The Bishop of 
Norwich and others, Cro. 
Jac. 385. 3 Lev. 337. 



(*) ^egge P. C. Part L 
ch. 5. 48, 49. 3 Inst. 154. 
12 Rep. 101. 

(3) St. Gregory's Decretals 
lib. 1. tit. 7. c. 59. 210. 
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patron, and the patron has no knowledge of it, though the 
yet the incumbent shall be deprived of his bene- "Jdtothr' 
fice, and the patron also, pro hoc vice, lose his patron, the 
presentation. (•) l^^^- 

Thus, where an incumbent makes a simoniacal Privity of 
agreement with the wife or friend of the patron, ® P**'®"' 
and the patron is ho party to the agreement, but 
entirely ignorant of the contract, yet if the in- 
cumbent is presented thereto by means of this 
simoniacal agreement, he is within the statute, 
and the king may present Q) 

So where a person who wanted to be made a 
bishop, conversing with one who was supposed 
to have most interest at court, on the subject of 
a see that was then vacant, offered to bet him a 
large sum that he was not promoted to the, 
bishoprick, this was clearly an evasion of simony, 
a mere collusion to disguise the real intention, 
namely, to enter into a contract or engagement 
manifestly corrupt, and therefore void. Q) 

Nevertheless where a patron, the church being 
void, took a bond of a clerk before he presented 
him, to pay ten pounds a year, yearly, for the son 
of the last incumbent, so long as he was a student 



(«) 2 Bulstr. 182. 

(») The King v. The Bi- 
shop of Norwich, Cro. Jac. 
S85. 



(^) Jones T. Randall, Cowp. 
R. S9. 
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at Cambridge unpreferred ; and where a patron 
took a bond of his presentee, to pay five pounds 
yearly to the wife and children of the last in- 
cumbent, in both cases the clerk retained the 
living. Q) But I doubt, says Mr. Place, the 
author of the clergyman's law, as well he might, 
whether these cases are to be taken for law. 
Charitable resolutions, if any such were given. Q) 

Presentation If a person presents by usurpation to a bene- 
▼oid.**"^^'^ fice, by reason of any corrupt contract, the pre- 
sentation, institution, and induction thereupon 
are void, for the act extends to all patrons, 
bodies politic and corporate, as well by wrong 
as by right ('), so that there is an actual, though 
there need not be an effectual presentation (*), and 
not only to benefices with cure, but to dignities, 
prebends, and all other ecclesiastical livings. Q) 

Difference There is, however, this difi*erence between 

ggjJ^^Qjj^^y a presentation or collation made by a rigbt- 
m usurper ful patron and an usurper, that in the case of 
m paron. ^ rightful patron who corruptly presents or 

collates, there the king by the express letter of 
the act shall present. But where one usurps, 
and corruptly presents or collates, there the king 
shall not present, but the rightful patron^ for the 
branch that gives the king power to present is 



(•) Abigail Baker v. Mont- 
ford, Noys's R. 142. 

(*) Wats. Gl. L. ch. 5. 39. ' 
(>) 1 Inst. 120. a. Winch- 



combe V. Bishop of Win- 
chester, Hob. R. 167* 

(4) 3 Inst. 153. 

(«) 1 Inst. 120. a. 
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only intended where the rightful patron is in 
fault ; and where the rightful patron is in no 
fault, there the corrupt act and wrong of the 
usurper makes the benefice void, but does not 
take away the lawful title to present from the 
rightful patron Q\ as it would be hard that an 
usurper should forfeit the right of another in 
whom there is no fault. 

If a stranger, after the church is void, contracts P"v^*y ?^ 

the clerk at 
with the patron for the void turn, and the the time of 

stranger in consequence presents, and after the c<>»*'^* "f* 

^ ^ x- ' ^ necessarj to 

induction of the incumbent acquaints him with make simo- 
the contract, and requires a consideration for it, ^y* 
although the grant of a void turn, as. being a 
thing in action is void, and the presentee comes 
in qtmsi 'per usurpation, yet as the cause is 
through a simoniacal contract, (as it is to be pre- 
sumed) the true patron would not otherwise have 
permitted that presentment; this is as much 
^mony as if the grant had not been void. (^) So 
if a brother gives a patron money to present his 
younger brother, the church being then void, 
and the patron accordingly presents, or where 
a testator contracts that hi^ executors shall pre- 
sent some individual named, the church being 
void, and the executors in consequence present 
the nominee Q\ or where a father contracts for 



(1) 3 Inst. 154. 
(*) Baker v. Rogers, Cro. 
£1.788. Moore's R. 91 4. 



P) ParBon's L<aw, c. 18. 
IS^* 135. Wat. Ecct I^t 
c. 5. 3& 



Q 2 
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money with the grantee of the void turn, to 
permit the grantor to present his son, and the 
grantor at the request of the father presents 
accordingly, these are all simony. Q) 

Purchase of For the purchase of a void turn when the 
a void turn church is void, or of the next avoidance even by 

or next ' ... 

avoidance, a father when an incumbent is dying with the 

bent^iiTa*™" ^^^*^ privity to the purchase, is no less simony in 
dying state, the case of a son than in that of any other 

person (^) ; the grant of the next avoidance for 
money when a parson is sick and ready to die 
being clearly simony, as there is a benefit or cor- 
rupt advantage gained by the patron for a bad 
purpose. (») 

Hence, in a very late case, not yet reported (^), 
where an incumbent was afflicted with a mortal 
disease, in extreme danger of his life, which was 
thereby greatly despaired of, and the patron 
knowing this, bargained for the next present- 
ation, and executed a grant to the grantee for 
99 years, if he the grantor should so long live, 



(•) Booth V. Potter, Cro. 
Cro. Jac. 533. 

(«) Sheldon v. Brett, Winch's 
R. 63. Geflfrey Booth v. 
Potter, Cro. Jac. 538. 

(3) Smith v. Shelborn, Cro. 
El. 6^5. 2 Ventr. R. 39. 
Winchcomb v. The Bishop of 
Winchester, Hob. R. 165. 



Kitchen v. Calvert, liuie's R. 
102. 

(4) Fox V. The Bishop of 
Chester. The author is oblig- 
ed to his friend Mr. Bamewall 
for the report of this case, 
which will be found in his 
second volume of Reports, 
page 635. 
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the grantee purchased without any knowledge 
of the presentee, or view to present him, but the 
bishop refusing to institute, the Court of King's 
Bench, said : — 

In this case the judgment of the court below 
must be affirmed. Our judgment is founded 
upon the language of the stat. 31 Eliz. c. 6. and 
the well known principle of law^ that the provi- 
sions of an act of parliament shall not be evad- 
ed by shift or contrivance. The authorities 
quoted at the bar, are, to a certain extent, con- 
flicting, and not easily reconcilable with each 
other. The decision mentioned by Hutton J., 
as quoted in Winch 63. might perhaps be a 
strong authority in favour of the defendant, if 
we were possessed of all the facts of the case, but 
unfortunately we are not. It is met, too, by the 
case of Barrett v. Glubb, which certainly con- 
tains the opinion of very learned judges in favour 
of the validity of the sale of the next turn made 
when the death of the inciunbent is expected 
speedily to take place. But that case has not 
the full weight of a judicial decision, because it 
does not appear to have been acted upon. For 
upon reference to the minutes of the decree in 
the register book, it appears that the Lord Chan- 
cellor decreed a conveyance of the advowson, and 
gave costs to the plaintifl&, the purchaser and his 
clerk, but he did not decree an injunction to 
restrain the seller from prosecuting his quare inh , 

pedit, which we think he would have done if he 

Q 3 
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had thought the purchaser entitled to the pre- 
sentation, it being clear that the seller must pre* 
vail in the quare impeditj if pennited to prosecute 
it, because the advowson had only been contract- 
ed for and not actually conveyed before the be- 
nefice became void ; and if the Lord Chancellor 
had thought the purchaser entitled to the pre- 
sentation, he should have ordered the seller to 
present the purchaser's nominee^ as in the case of 
a mortgage, this being the only mode in which 
such nominee could be entitled to institution to the 
benefice^ Further, it appeans by the reporter's 
book, and also by the report in Dickins, that 
there had been a treaty for the purchase of the 
advowson of some continuance, before the final 
dose of the bargain, and it does not appear that 
the vendor knew of the incumbent's dangerous 
state when the contract was made. This treaty, 
however, was not mentioned in the case sent by the 
Lord Chancellor to the Court of Common Pleas. 

In the present case no antecedent treaty is 
found by the verdict; but the contract made 
on 12th of November, and the conveyance of 
that date, are the only facts found on this part of 
the case, and we cannot presume any other. 

Let us then direct our attention to the lan- 
guage of the statute, and to the facts found by 
this special verdict. The statute was made, as 
appears by the preamble to the fifth section, 
which is incorrectly printed at the end of the 
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fourth, for the avoiding of simony and corrup- 
tion in presentations to benefices. 

By the fifth section, it is enacted, " That if 
any person shall, for any sum of money, directly 
or indirectly, or for or by reason of any promise 
of any money, directly or indirectly present 
any person to any benefice with cure of souls, or 
give or bestow the same for or in respect of any 
such corrupt cause or consideration, ; then every 
such presentation shall be utterly void, and the 
queen and her heirs may present for such one • 
time or turn.** Now it is clear that he who 
enables another to do any act which, without 
such enabling the other could not do, may. be 
justly said, in many cases, to do that act, indi- 
rectly at least, if not directly. What then are the 
facts ? It is found that on the 12th of November 
1819, Bradshaw the incumbent was afflicted with 
a mortal disease, so that he was then in extreme 
danger of his life, and his life was thereby then 
greatly despaired of ; that he continued to be so 
greatly afflicted with such mortal disease and in 
extreme danger of his life, and his life was and 
continued to be so greatly despaired of until the 
time of his death, and that he died on the same 
12th of November, about half after eleven at 
night. That on the same 12th of November,^ 
about ten minutes after three in the afternoon, 
an agreement was made and concluded between 
TrafTord, who was then seised of the advowson 

Q 4 
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for his life, and the plaintiff, for the sale by 
Trafford to the plaintiff of the next turn or 
presentation, in consideration of six thousand 
pounds. That on the same 12th of November, 
and immediately after making the agreement, 
Trafford and the plaintiff, in pursuance of the 
agreement, and as an expedient to carry it into 
effect, and to convey the next presentation alone, 
executed the deed of which the defendant has 
had oyer, (being that on which the plaintiff's 
title is grounded), and which purports to be a . 
•conveyance of the advowson by Trafford to the 
plaintiff and his executors for 99 years, if Traf- 
ford should so long live. It is further found, 
that at the time of making the agreement and 
executing the conveyance, Bradshaw the in- 
cumbent was afflicted with the said mortal dis- 
ease, and in extreme danger of his life, and his 
life was thereby greatly despaired of; and that 
Trafford and the plainti£^ at the time of making 
the agreement and executing the indenture, well 
knew and believed that Bradshaw was afflicted 
with the said mortal disease, and was in great 
danger of his life, and that his life was thereby 
greatly despaired of. This finding is precisely 
according to the allegations in the seventh and 
some other pleas ; and it differs from the allega- 
tions in the sixth plea, by substituting the know- 
ledge and belief found by the jury for a know- 
ledge of the mortal disease, extreme danger, and 
despair of life, and a beUtf that death was fast 
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approaching; in which, however, there is cer- 
tainly no substantial difference. 

Can it then be said, that an agreement for the 
sale of a next presentation, at a moment when 
the incumbent is, and is also known to be, af- 
flicted with a mortal disease, and in extreme 
danger of life, that is, at the point of death, fol- 
lowed by a deed purporting to be a conveyance, 
not of the next presentation, according to the 
agreement, but of a term which may happen to 
include two or more 'presentations, but intended 
only to convey the next presentation, is not a 
manifest evasion of the provisions of the sta- 
tute ; and an indirect presentation of the clerk 
of Fox the buyer by Trafford the seller ? If it 
be an evasion of the statute, it must be void ac-. 
cording to general prmciples, and to the opinion 
on this statute intimated by Lord Hardwick ia 
the case of Grey v. Hesketh (^), and to the well 
known doctrine under the bankrupt laws, that a 
voluntary payment made by a man on the eve 
of bankruptcy to a favoured creditor for the 
purpose of giving to such creditor a particular 
benefit, merely eluding the rateable distribution 
for. which those laws provide, is utterly void, 
and the money may be recovered by the assig- 
nees under the commission. In our opinioiic 
however, the presentation made under those cir- 
cumstances is an indirect presentation by Trafford 

(«) Ambler, 268. 
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the seller. It is further however found, that 
the agreement was made, and the conveyance 
executed without the knowledge or privity of 
Appleby the clerk, afterwards presented by the 
plaintifl^ and without any intention to present 
Appleby to the church when it should become 
vacant But the privity of the clerk is not a 
necessary ingredient in a corrupt or simoniacal 
contract; as appears by several of the cases 
quoted at the bar, and particularly by Baker v. 
Rogers, Cro. Eliz. 788. Moore, 914. In that 
case a purchase of the next presentation for mo- 
ney one day after the vacancy of the benefice, 
was allowed to be void, because it was a fruit 
faUen and a chose in action not assignable, and 
the presentation was also held to be simoniacal, 
although the clerk presented by the purchaser 
was not informed of the facts until after his in-^ 
duction. Neither is an intention to presept a 
particular individual a necessary ingredient ; it 
may be that the plaintiff intended to present 
some other individual, who, coming to a know* 
lege of the nature of the contract, might refuse 
the presentation; or that he intended to look 
out among a class of persons of particular habits, 
doctrines, or tenets ; or that he chose to gratify 
his liberality, by making a valuable gift to some 
person, to be selected only for his gen^^ piely 
and learning. But these intentions do not s^ct 
the substance of the transaction itself; the trans- 
action may be unlawful, though the use intended 
to be made of it was innocent, or even laudable. 
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The contract makes the ^mony. Moore, 914- 
If, therefore, the substance of the transaction be, 
as we think it is, a bargain with TraflTord for 
money, that he shall, by means of a conveyance 
to the plaintiff, and thereby in the plaintiff's 
name, present a clerk to a benefice, which the 
parties consider as full in name and form only, 
but vacant in reality, the transaction is unlawful, 
and the presentation is void. 

It has been contended, that if this presenta^ 
tion be held void, there will be an opening to 
many questions and much litigation; that the 
only true criterion of a simoniacal contract is the 
actual vacancy of the living ; that if a convey- 
ance made a few hours before the death of a 
sick incumbent be void, what shall be said of a 
conveyance made a few days, or weeks, or 
months, the incumbent being ill and not ex- 
pected to live long ? To all this I would answer, 
that the statute itself does not notice the vacancy 
of the benefice, so that vacancy is not made by 
any words of the statute essential to a corrupt 
contract ; and it is consistent with the words of 
the statute, that a contract may be corrupt though « 
t?ie church beJulL No person, I think, would 
doubt that a sale of the next presentation for 
money, ficcompanied by an agreement ibr an 
immediate or speedy resignation, would be with* 
in the statute. And if vacancy be not essential 
to a corrupt contract, we must look to the par- 
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ticular facts and circumstances of a case to as- 
certain the true nature and character of a con- 
tract, I need not here repeat the facts of this 
case ; I hope they are such as have not often hap- 
penedy and are not likely soon to happen again ; 
and our judgment will be an authority only for 
a case of similar circumstances, and not for any 
case of a mere expectation of early vacancy 
from the apparent ill health, age, or infirmity of 
an incumbent, of which expectation the fulfil- 
ment may be long delayed or wholly frustrated. 
For we consider the present to be, as I have be- 
fore said, the case of a church fiiU in name and 
form only, but vacant in substance and reality ; 
and known so to be to the contracting parties, 
who dared not to exhibit their contract in its 
true shape, but endeavoured to cloak and mask 
it by the resemblance of a conveyance more ex- 
tensive in its form, but limited in its operation, 
by their' mutual agreement to the sole object of 
their contract, which was an immediate and 
single presentation to a benefice about which the 
parties treated as if it was then actually vacant - 

For these reasons the judgment of the court 
below is to be affirmed. 

Hence it is simony to sell the next presenta- 
tion of a living when the incumbent is known to 
be in extremis^ though the purchase is not made 
with a view to present a particular clerk ; and 
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though the purchaser has no particular clerk in 
view when he makes the purchase, especially if 
there was no treaty for the purchase till the in- 
cumbent was known to be ea^tremis ; and if the 
parties resorted as an expedient to a conveyance, 
which does not thereby represent the bargain 
between the parties, the presentation is simoni- 
acal, though made by the purchaser, because 
such presentation is indirectly a presentation by 
the seller, (*) 

It has been held, that the purchase of the next 
avoidance, if made by a parent in the absence 
of his son, is not a corrupt contract (^) ; but the 
doctrine of that case has been since contradict- 
ed (^), and probably would be again if disputed. 

Although the purchase of the next presenta- Purchase of 
tion to a church, whep the incumbent is in ^en incum^ 
a dying state, is simony, and the purchase of bent in a 
an advowson, the church being actually void, is ^^ * 
simoniacal and void, as far as respects the then 
vacancy (*) ; yet in a case already named, it 
seems to have been decided that the purchase of 
an advowson in fee simple, at a period when the 



(•) Per Mr. Justice Bayley. 

(^) Smith V. Shelbume, 
Cro. El. 685. 

(*) Winchcomb v. Pulles- 
ton, Noy's R. 25. 

(^) Walker V. Hammerslyi 



3 Lev. R. 116. Wolferston 
V. The Bishop of Lincoln, 
Burr. Rb 1510. Winchcombe 
V. The Bishop of Winton, 
Hob. R. 165. 
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incumbent was in a dying state, was not 
simony. 

Thus, where one having notice that the in- 
cumbent of a living was on his death bed, and 
that it was uncertain whether he would live over 
the night, purchased the advowson in fee, and 
the incumbent died the next day, and the pur- 
chaser presented his clerk on that avoidance. 
Chief Justice De Grey said, he was not able to 
doubt upon the question. An advowson was a 
temporal right, not indeed jus habendi^ but jus 
disponendi. The exercise of that right was by 
presentation. The right itself was a valuable 
right, therefore an advowson was held to be 
assets in case of lineal warranty. It was r^al 
assets in the hands of the heir ; and the trustee or 
mortgagee of ap advowson was bound to present 
the clerk of the, cestui que trust, or mortgagor 
Thus far it waiS a valuable right, and properly 
theobject of sale ; but the exercise pf this right 
was a public trust, therefore ought to be void of 
any pecuniary consideration, either in the patron 
or presentee. It could not, it ought not to pro- 
duce any profit It was not vested in a guardian 
in socage, nor was he accoimtable for any pre- 
sentation m^de during the infancy of his w^d^ 

What was or was not simony depended on the 
statutie SI Eliz. which did not adopt al) the wild 
notions of the canon law, b^t had d^ftned^ |k to 
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be a corrupt agreement to present No convej^ 
ance of an advowson could be affected by that 
act, unless so far as it affected the immediate pre- 
sentation 5 therefore the sale of an advowson, 
the church being actually void, was simoniacal 
and void in respect to the then present vacancy. 
But it had never been thought that to purchase 
an advowson merely with the prospect, however 
probable, that the church would soon become 
void, was either corrupt or simoniacal ; though, 
by the common law, if a clerk, or stranger with 
the privity of the clerk, contracted for the ne^t 
avoidance^ the incumbent being in extremis^ it 
was held to be simoniacal. 

The present case was the purchase of an ad- 
vowson in fee> No privity of the clerk appeared. 
The church was not actually void, but in great 
probability of a vacancy ; whigh, however, was 
by no means equivalent tp a cert^inty^ The 
judges would go beyond every resolution of their 
predecessors to determine this to be simony. (0 

Where the incumbent of a living and owner Sale of ad- 
of an advowson agrees with a person for the sale ^^^e^^^te 
of the advowson, and for the immediate resign^ reslgnatibn 
tion to the bishop, who refuses tp accept it bent^"™" 
another agreement is then entered into between 
the same parties, for the sale of the advowson 

(I) Barrett v. Glubb, 2 Black. R. 1052. 
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only without any contract for the resignation, 
and at the same time, by a separate agreement, 
the incumbent grants him a lease of the tithes 
for ninety-nine years, if he, the incumbent, the 
grantor should live so long, under which lease 
the grantee receives the profits until the incum- 
bent's death. The incumbent presented by the 
crown dies, when the grantee claims the right to 
present, to* which the heir of the grantor objects, 
and states that the second contract for the sale 
of the advowson and the lease of the tithes of 
the same date, being for the purpose of carrying 
the former simoniacal contract into effect, was 
also simoniacal and void; it was held, that 
whether the second agreement was simoniacal or 
not, the illegality, if any, extended only to the 
next presentation, and that, therefore, the crown 
having presented for one turn, the grantee had 
a good title to the advowson, and a right to pre- 
sent on the vacancy. 

Though the conveyance of an advowson in fee 
is in itself legal, yet if it be made for the pur- 
pose of carrying a simoniacal contract into exe- 
cution it is void, as to so much as goes to effect 
that purpose, and if* the sound part cannot be 
separated from the corrupt, it is void alto- 
gether. Q) 



(* ) Greenwood v. The Bishop of London, 1 Marsh. R. 
292. 5 Taunt. R. 746. 
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Where a person is preferred to a benefice by General par- 
simony, and afterwards comes a general pardon, ^^^ gj^. 
which finds him in possession, though such par- niacal pre* 
don discharges the punishment of simony, and tSiTbwie^ 
may prevent a criminal prosecution both as to ficp* 
the patron and incumbent, so that the forfeiture 
of the double value of the benefice is not recover- 
able upon either, yet that will not enable the 
clerk to hold on the benefice, which waa never 
full by reason of the simony (^), and the matter 
is still examinable by the ordinary, who ought 
to provide that the benefice is not served with 
corrupt persons (^), the church being void as to 
that presentation. (*) 

If one has the right of presentation and an- Where one 
other the right of nomination to a benefice, and ofpresenE 
only one of them is guilty of presenting corruptlyi at"on» wid 
the right of the other is not thereby prejudiced^ right of no- 
nor will he be subject to any forfeiture. (*) mmation. 

A donative is not within the words of the A donatiye 
statute, yet as a corrupt presentation is the mis* meaning of 
chief intended to be remedied, it is within the ^^ statute, 
meaning (^), and consequently an agreement to 



(») 2 Hawk* PI. C. ch. 37* 
396. 3 Inst. 154<. 

("*) Smith V. Shelbume, 
Cro. £1. 685. Phillips's case, 
Sid. Rep. 170. Rex v. The 
Bishop of Norwich, Cro. Jac 
585. 

(8) Winchcomb v. Pulleston, 



Hob.R.167.Vid. 1 Inst. IQOjou 
note 4. respecting the Bill 
of Rights, 1 W. and M. s. 2. 
ch. 2. s. 12. 

(4) Calvert v. Kitchen^ 
Lane's R. 74. 

(^) Bawderock v. Mac|c« 
aller, Cro. Car. 331. 
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pay twenty pounds to be presented and insti- 
tuted to one of the king's donatives is simony. 

Where dark It was formerly doubted whether it was 
Se nejrt^re- simony for a clerk to purchase for himself the 
•entation, next presentation to a benefice while it was full, 
being full. ^^^ ^ ^^ presented thereto when it became 

void. To put an end to which, the statute 
Stat. l2Ann. 12 Anne, c. 12. enacts. That if any person shall 

for money, reward, gift, profit, or advantage, or 
for or by reason of any promise, agreement, 
grant, bond, or other assurance, or for any 
money, reward, gift;, profit, or benefit, directly or 
indirectly, in his own name, or in the name of 
any other person or persons, take, procure, or 
accept the next avoidance or presentation to any 
benefice, and shall be presented or collated 
thereupon, that every such presentation or colla- 
tion shall be utterly void, and of no effect in law; 
and such agreement shall be deemed to be a 
simoniacal contract ; and it shall be lawful for the 
queen's majesty, her heirs and successors, to 
present or collate unto such benefice for that 
time or turn only ; and the person so corruptly 
taking, procuring, or accepting such benefice 
shall from thenceforth be adjudged a disabled 
person to have and enjoy the same, and shall be 
subject to any punishment, pain, or penalty pre- 
scribed or inflicted by the law ecclesiastical, in 
like manner as if such agreement had been made 
after such benefice had become vacant. 
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A corrupt contract with the wife of the patron Corruptcon. 
is an offence within the meaning of this statute, ^^ patron's 
though the patron himself is not privy thereto ; relations, 
and a second brother having a right to present 
made a corrupt contract to present a certain 
person, but in order to elude the statute, sur- 
rendered the right of presenting to his elder 
brother. The latter not being privy to the con- 
tract, presented the person who, pursuant there- 
unto, was to be presented. It was held that the 
corrupt contract was an offence within the 
meaning of the statute, and that its being per- 
formed by an innocent person made no alter- 
ation in the case. Q) 

So it has been doubted whether the purchase 
of an advowson in fee by a clergyman, and a 
presentation of himself upon the death of the in- 
cumbent, be within this statute. 

It appears from an opinion of the late Mr. 
Feame, that he did not consider such a purchase 
as prohibited by that statute, and that a present- 
ation by a trustee of such a purchaser, of the pur- 
chaser himself might be made. 

This opinion is supported by lord chief justice 
De Grey*s argument, if it be law, in the case of 
Barrett v. Glubb, before referred to, in which he 

(1) Calvert v. Kitchen, Lane, 73. £t vid. Byrte v. 
Manning, Cro. Car. 426. 
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distinguishes between the next presentation to 
a church, and a purchase of an advowson in fee ; 
for, in the first case, he admitted that a purchase 
would be simoniacal if the incumbent was m 
ewtremis ; whereas in the second case he held 
it good. Q) 



Penalties* 



Patron for- 
feits double 
the value. 



All princi* 
pals in 
sioaony. 



As to the punishment of the patron, whether he 
is an usurper or other corrupt contractor, or per- 
son corruptly taking, procuring, or accepting the 
benefice, he forfeits the double value of one 
year's profit of the benefice, which is to be ac- 
counted according to the true value, as the same 
may be letten, and shall be tried by a jury, and 
not according to the old valuations and taxations 
of the church in the king's books and first fruits 
office (^) ; and it has been said that this double 
value is also forfeited when a simoniacal contract 
is made by a clerk or other person, even if the 
patron afterwards presents the clerk gratis. Q) 
The forfeitures must be sued for in the courts of 
chancery, king's bench, common pleas, or exche* 
quer, and not in any inferior court of record. (*) 

There are no accessaries in simony, all are 
principals. Q) Neither the simoniacus nor the 
simoniace promotus can sue for titlies, the right 



(') 3 Cruise's Dig. tit. 21. 
ch. 2. p. 36. 3 Paley's. PhiJ. 
ch. 20. 

(») 3 Inst; 154. Fitz. N.B. 
176. 



(«) Kitchen v. Calvert^ 
Lane 103. 

(4) Gregory's case, 6 Rep. 
20. 

(^) Baker V. Rogers, Cro. 
EL 789. 
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being taken away by the corrupt contract Q) ; 
and if a person coming into a benefice by 
simony sues for tithes, the defendants may plead 
him no incumbent, because of the simony, but 
they have no remedy against such simoniacal 
incumbent for the tithes and profits he may have 
received, Q) Nor can the ordinary excuse him- 
self if he receive the clerk of ati usurper by 
pleading simony, for he is not one of those who 
has an hiterest. (*) 

By 1 William & Mary c. 16. if »a person simo- Pente^rt^ 
niacally presented, dies without being convicted "^"^ *""* 
of such simony in his lifetime, such simoniacal dying, 
contract shall not prejudice any innocent patron 
or clerk, on pretence of lapse to the crown or 
otherwise. 

By the same statute it is enacted. That no lease Lease made 
really and bondjide made by any person simoniack l>y8*°*<^'***^^ 
or simoniacally promoted for good and valuable 
consideration, to any person not being privy 
unto, or having notice of such simony, shall be 
impeached or avoided by reason of such simony, 
but shall be good and effectual in law. 

A bond of resignation is a bond given by a Resignation 
person about to be presented to any benefice ^° ' 



(») Marche'sR. 84. 

(') Winchcombe and Pal- 

leston*8 case, Hob. R. 168. 

Riesby v. Wentworth, Cro. 



£1. 642. Steven^s case, Lit- 
tleton's R. 177. ^ 

(^) Winchcombe's case^ 
Hob. R. 168. 
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with a condition to resign the benefice at some 
period, and the legality or illegality of the bond 
depend^ on the nature of the condition. 

Special If the condition of a bond is to resign the 

*®"^ benefice in favour of some certain person named 

therein, as a son, relation, or friend of either of 
the parties, at a particular period therein stated, 
it is called a special hondL^ and has been held 
vaHd. Q) 

General If the condition of a bond is to resign the 

benefice in favour of no particular person or 
persons, but whenever the patron may request 
or require, it is called a general bond of resigna- 
tion, and according to a recent decision in the 
house of lords is absolutely void. (^) 

Thus a bond of resignation, with a condition 
to resign a benefice for the patron's son to be 
presented, to reside on and keep the premises in 
good repair (*), or for the patron's nephew when 
he came of age, the intent being honest, or a 
bond given by an incumbent to a patron on 
presentation to reside on a living, or to resign it 
^ if he did not return to it after notice, and also 



(*) Per Dampier J. In 
Newman v. Newman^ 4 M. 
andSel. R.7L 

(*) Johns V. Lawrence, 
Cro. Jac. 248. 274. Jones, 



220. Babington v. Wood, 
Cro. Jac. 180. Partridge v. 
Whiston, 4 T. R. 395. 

(3) Peele v. Capel, Str. R. 
534. 
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not to commit waste on the parsonage, or not to 
be absent more than eighty days in a year from 
the living, is good and not simoniacal ; for the 
patron's right of presentation is a trust coupled 
with an interest, and this bond is one that only 
secures the performance of all those duties which 
by law and without the bond he is bound to 
discharge. Q) 

In the case, however, of a particular condition^ 
such as to resign a benefice whenever an infant, 
kinsman, or friend, attains the age to take the 
living, the patron cannot carry the bond, or 
make use of it further than is expressed in the 
condition, for if the person specified . dies, or 
never becomes qualified, he cannot compel a 
a resignation for any other son or relation. 

Though the condition of a bond may be ill as Condition 
to one part, it may be well as to others, for at "^^^ ^ng 
common law the bad part may be separated from part, but 
the good. Thus, where it was conditioned to f^other. ^ 
pay money to the obligee upon the conveyance 
of an estate to the obligor, and to present the 
obligee's son to the next avoidance of a church, 
the advowson of which belonged to the estate, 
if he were then of age to take it, or if not, to 
procure the person who should be presented to 

{') Bagshaw v. Bossley, 4 T. R. 81. 
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resign, upon notice of the son's being qualified 
to take it, and to present him. It was held 
that admitting that part of the condition for the 
presentation of the obligee's son to be simomacal, 
yet the bond was good for the payment of the 
money. Q) 

And a conveyance of an advowson, though it 
may be void for the next presentation by reason 
of simony, yet may be good for the remaining 
interest, which may fairly be separated from the 
objectionable part Q) 

Annuity Any resignation or exchange for money is 

^"^ equal corrupt, however apparently fair the transaction, 
nual value of as where a father wishing that his son in orders 

theb^efice ghould be employed in the duties of his pro- 
given Djy a . r .^ r 

fiuber for his fession, agreed to secure by bond the payment 
son void. ^ gjj annuity exacdy equal to the annual pro- 
duce of a benefice, in consideration of the in- 
cumbent's resigning in favour of his son. The 
annuity being in arrear, the bond was put in suit, 
and the defendant pleaded the simoniacal resig- 
nation in bar ; and Lord Mansfield and the court, 
though they declared it was an unconscientious 
defence, yet as the resignation had been 
made for money, determined that it was corrupt 
and simoniacal, and, consequently, that the bond 



{}) Newman v. Newman, 
4 M. and Sel. 66. 



(2) Greenwood v. The Bi- 
shbp of London, 5 Taunt. R. 
727. 1 Mash. R. 292* 
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was void (^), for all such contracts for money 
are void, and against law, contractus ex turpi 
causdj and contra bonos mores. (^) 

Hence, if a resignation is xnade for the use of 
another person, that is, with a conditi(m that if 
one of two persons named be not admitted to 
the benefice resigned within six months, the 
resignation shall be void and of none effect. All 
resignations must be pure^ sponte et simplidter, 
and made to the proper person, that is, to the next 
immediate superior, and not to the mediate, as 
of a church presentative to the bishop and not to 
the metropolitan. (*) 

Bonds to resign on request were formerly held ^nds to re- 
legal bonds (*), and the court, it is said, would q^a^for-" 
not permit counsel to argue the validity of such a jneriy held 
bond, they having been so repeatedly established 
even in comts of equity (*)» unless a wrong use 
was made of such a bond} as, for instance, the 
patron's preventing the incumbent from demand* Courts of 
ing the tithes in kind, that court would have grant- iook\o die 
ed a perpetual injunction against the bond(*)} for jwe made of 
though it may be taken to enforce the observance 



(^) Young V. JoneS) E. 
Term, 1782. 

(3 ) Winclicombe v. The Bi- 
shop of WinchesteTi Hob. R« 
167- Bartlett v. Vinor, 
Carth. R. 252. 

(^) Gayton' 8 ease, Ovr. R. 
12. 2 Rol. Abr. 358* 



{*) Grahme v. Grahme, 
1 Vern. R. 131. 

^) Peele v. The Earl of 
Carlisle, 1 Str. R. 227. 

(«) Durston V. Sandys, 
1 Vern. Rep. 4?1 1 . 
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of those duties which by law are required to be per- 
formed by the appointee of an oflBce, and a good 
use may be made of it, so also it may be made 
use of for bad purposes, such as to favour the 
paiiial views of the patron, by compelUng the 
appointee to regulate his conduct, not by the 
duties of his oflBce, but in subservience to the 
pleasure of his patron. Q) 

So where the patron on presenting a person to 
a living, took a bond for resigning, when the 
patron's nephew, for whom the living was in- 
tended, should be of age. At his coming of 
age, it was agreed that the presentee should 
continue to hold the living on paying the nephew 
thirty pounds a year. After having paid this 
seven years, the presentee refused to pay it 
any longer. An action being brought on the 
bond, the presentee filed a bill in equity, and 
prayed an injunction to have all the money re- 
paid. An injunction was granted, not on ac- 
count of the invalidity of the bond, but because 
an ill use had been made thereof. As to the 
money which had been paid, it being paid on 
a simoniacal contract, the presentee was left to 
his remedy at law. Q) 

Again, a bond was given by a father to secure 
an annuity to his son, tUl he $hould be in possession 

(>) Legh V. Lewis, 1 East. I (^) Peele v. Capel, Strange's 
K. 397. I Rep. 534. 
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of a living of a certain value, and an agreement 
of even date was executed, reciting the bond, 
and declaring that the son should forthwith enter 
into orders, and accept such living. The Chan- 
cellor expressed great doubts as to the validity 
of this bond, connected as it was with a corrupt 
agreement for taking orders. The policy of the 
ecclesiastical constitution of this country requires 
that a man should take orders without reference 
to pecuniary considerations. That case, how- 
ever, was decided on the ground that the son 
had not complied with the condition, having 
received the annuity for nine years, and being 
still only in deacon's orders, and that therefore 
the annuity was determinable by the father or 
his representatives. Q) 

So on a bill to be relieved against a judgment 
obtained on a general bond for resigning a bene- 
fice, it appeared that the obligee had made an 
offer to the incumbent, that if he would give him 
700/., he should not be sued upon the bond* 
Satisfaction was ordered to be entered on the 
judgment, and a perpetual injunction was 
granted. A new bond of resignation in the 
penalty of 200/. was decreed, but it was ordered 
that no action should be brought thereupon 
without leave of the Court. The Lord Keeper 
said in this case, he did not know that such a 

(') Kircudbridge v. Kircudbridge, 8 Yes. 53. 
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bond had ever been held good, except to pre- 
serve the benefice for the patron hunself, or for 
a son, or friend of his, or to prevent the non- 
residence, or to punish the vicious course of life 
of an incumbent, and that although a bond be 
to resign generally, he would never allow it to 
be recovered upon, unless some such reason 
were shown for requiring a resignation, because 
a door would be thereby opened for simony. Q) 



Jury in as- 
sessing da- 
mages. 



Where a bond was conditioned for the resig- 
nation of a living, which the defendant when re- 
quested had refused to resign. It was held, that 
he being a wrong doer, the jury were not bound, 
in assessing the damages, to confine themselves 
to the diminution of the value of the advowson 
to the plaintifi* by the defendant's life interest, 
nor in estimating the annual proceeds to deduct 
the curate's stipend. Q) 



Resignation 
bondon re- 
quest. 



In a late leading case, however, where a gene- 
ral bond was given the patron to resign, when 
the patron should require him, such bond was 
held absolutely void. 



The rectory of the parish church of Woodham 
Walton, in the diocess of London, becoming 
vacant, Mr. Fytche, the patron, presented his 



{') Hilliard v. Stapleton, 
£q. Ca. Abr. 86. 4 Bacon's 
Abr. titk Sim. C. 



(^) Lord Sondes v. JFletcher, 
5 Barn, and Aid. R. 835. 
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clerk, the Rev. Mr. Eyre, to the bishop, for in- 
stitution. The bishop being informed that 
Mr. Eyre had given his patron a bond in a 
large penalty, to resign the said rectory at ansf 
time upon his request^ and Mr. Eyre acknow-* 
ledging that he had given such- a bond, the 
bishop refused to institute him to the living. 
Mr. Fytche brought a quare impedit against the 
bishop, to which he pleaded two pleas: — 
1. That the living was a benefice with cure of 
souls, and that the clerk had given a bond to 
the patron, in the penalty of three thousand 
pounds, to resign at any time upon the request 
of the patron ; whereby the presentation became 
void in law. S. That the living was a benefice 
with cure of souls, and that for the purpose of 
investing the patron with an undue influence 
over the clerk, it was agreed that the clerk should^ 
in consideration of the presentation, become 
bound to the patron in a bond as aforesaid, 
which was accordingly done. Mr. Fjrtche de- 
murred to both these pleas. The bishop having 
joined in demurrer, judgment was given by the 
Court of Common Pleas for the patron, and 
afiirmed by the Court of King's Bench. 

Upon a writ of error in the House of Lords, it 
was contended on the part of the bishop, that 
although there were several adjudged cases upon 
the subject of general bonds of resignation, nontt 
of them had aris^i in the same form, or between 
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parties acting in the same capacity, and under 
circumstances similar to the present ; therefore 
they ought not to be considered as precedents 
by which this case was to be determined. That 
the bishop or ordinary was authorised by law to 
judge, in the first instance, of the fitness or un- 
fitness of the person presented to him for insti- 
tution ; and the appellant had, in this instance, 
exercised his authority according to law. That 
it was in the power of the patron, by means of a 
general bond, to establish two modes of selling a 
vacant living, which was simony, either . of 
which was equally certain and infalUble. 1. The 
parties might make the penalty in the bond ade- 
quate to the price of the living : the presentee, 
when instituted, might refuse to resign, and pay 
the penalty without any suit ; or might make 
known the execution of the bond, and then 
tender resignation to the bidhop ; which the bi- 
shop, under those circumstances, would probably 
refuse. Upon his refusal the bond might be 
put in suit; and thus also, by a circuity, the 
penalty might be paid as the price of the living. 

The second mode of selUng a benefice which 
was vacant, through the medium of a general 
bond of resignation, was equally . obvious and 
practicable. The penalty of the bond of resig- 
nation might be made excessive, much above the 
real value of the living; the patron might, dur- 
ing the incumbency of the presentee who exe- 
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cuted the bond to resign, sell the next turn or 
right of presentation at an advanced price j and 
after such sale, require the incumbent to resign in 
terms of his bond. By this means the first pre- 
sentation would be fictitious ; and the sale of the 
second presentation, though made under the pre- 
tence of selling a right of presentation to a full 
benefice, would, in reality, be the sale of a va- 
cant living. That a general bond to resign put 
the person who entered into such bond under 
the power of the lay patron, instead of being 
under the authority of the bishop, to whom . he 
swears canonical obedience, and whom by law 
he was obliged to obey; and was thus, contrary 
to good policy, creating an influence which 
tended to subvert ecclesiastical discipUne and 
subordination. That general bonds of resigna- 
tion were contrary to law, by altering the tenure 
of the office of a beneficed clergyman ; for every 
benefice being an oflSce for life, the patron could 
grant it only for life ; he could not. grant it for 
years ; he could not grant it at the will of him- 
self; for such grant in direct terms would be 
void, as contrary to the very tenure of the office : 
where there was a general bond of resignation 
entered into, the same alteration of the tenure 
was effected by circuity. The patron granted, 
and the presentee accepted at the will of the 
patron, that benefice which the law intended to 
be conferred and holden for life. 
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That although a court of equity would grant 
reUef, in case the patron made an improper use 
of a general bond to resign ; yet from the ex^* 
treme difficulty of discovering the real purpose 
for which it was used, it could seldom be pos^ 
sible to procure such relief; or to guard by that 
means against the consequences that follow from 
^ such bonds being tolerated. The bad purpose 
not being discovered^ could not be prevented 
but by a solemn decision, that general bonds of 
resignation were illegal. That a general bond 
of resignation puts it in a great measure in the 
patron's power to convert a part of the profits 
of the living to his own use ; and absolutely puts 
it in the power of patron and incumbent toge- 
ther to make such partition of them as they can 
agree upon, whereby the revenues of the church 
may be alienated ; and that a general bond of 
resignation was an assurance of profit or benefit 
to the patron, and therefore contrary to the sta* 
tute 31 Eliz. c. 6., and inconsistent with the oath 
of simony* 

On behalf of the defendant in error it wan 
said, that this was a new attempt to question the 
settled law of the land ; namely, whether a bond 
given by the presentee to the patron, with a 
condition to resign upon request, which was 
termed a general resignation bond, simple and 
unattended with any other fact or circumstance^ 
was corrupt, simoniacal, and against the statute 
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of Elizabeth. This had been questioned and 
repeatedly determined in Westminster Hall to 
be legal, and not simoniacal j and it was looked 
upon to be so well settled and established, that 
in Hesketh v. Gray, 28 Geo. II. the court 
would not suffer the counsel to argue against 
the validity of such a bond. But such a bond 
might be abused ; it might be corrupt, simoni- 
acal, and against the statute ; it might be given 
upon a preceding stipulation of gain ; or after it 
was innocently given, it might be used by the 
obligee for the purpose of withholding tithes, or 
deriving some pecuniary advantage to himself. 
And if there were only grounds to suspect such 
practices, a bill might be filed for a discovery ; 
and it was admitted, that when such illegal facts 
were alleged and proved, such a bond could 
not be enforced in a court of justice. But the 
courts of justice never interfered with possibili- 
ties. They never interfered but when such 
abuse appeared, and was specified and alleged 
in the pleadings, in order to be proved if de- 
nied. That the bishop, in this case, was pre- 
cisely in the same predicament with the clerk in 
all the other cases. He had the same advantage 
of filing a bill for a discovery of such illegal fact, 
and of pleading it when he had so discovered it ; 
and he had it in the present case. 

But the bond in the present case was a mere 
simple resignation bond, unattended with any 

s 
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such illegal circumstance; every such circum- 
stance, suggested by a bill for a discovery, had 
been denied ; no such abuse was specified in the 
first plea, and therefore the cause therein alleged 
by the bishop was not suflScient for him to refuse 
the clerk. That the same reasoning might be 
applied to the second plea, — the possible abuse 
of such a bond ; namely, that he would have ac- 
quired and had undue influence, power, and 
control over the clerk if he had admitted him ; 
so also as to the unfitness of the clerk. But. in 
order for the courts to interfere, the undue in- 
fluence must have happened ; it must then be 
specified and alleged in the plea, in order for the 
court of justice to interfere ; the Unfitness in 
like manner must be specified and alleged, in 
order to be proved. But the bond in the present 
case was unattended with any such circumstance j 
and therefore neither any undue influence or un- 
fitness was specified in the second plea to have at- 
tended the presentation; consequently the cause 
here alleged was not suflScient for the bishop to 
refuse the clerk. 

As to the propriety of specifying the imfit- 
ness, it might be observed, that the judgment of 
the bishop was subject to review ; he could not 
refuse ad libitum; he must assign his cause of 
refusal; for every fact of unfitness might be 
questioned and tried in a temporal court, except 
literature ; and that was subject to the review of 
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the metropolitan. Upon the whole, there was 
no fact alleged in the pleadings of ill^al use in 
giving the bond ; or of undue influence or un- 
fitness in the clerk to he admitted, besides the 
mere naked giving of the bond; wherefore it 
was hpped the judgment of the court o£ King's 
Bench would be affirmed. 

After hearing cpun^d pp this caicSe, several 
questions were put to the judges; seven of 
whom were of opinion that the bond was good 
and valid, and the eighth (Mr. Baron Eyre), that 
it was illegal. A debate and division of the 
house ensued, when there appearing to be for 
reversing the judgment nineteen, among whom 
were all the bishops present, and against it 
eighteen, it was ordered that the judgment given 
in the court of King's Bench, affirming a judg- 
ment given in the court of Common Pleas should 
be reversed. (^) 

« 

Although general bonds of resignation, since 
this decision, may be called illegal, unless such 
bonds are precisely similar to the bond in the 
case above recapitulated, it is presumed courts 
of law would incline to follow a long established 
series of precedents, and in general not feel 
very strongly against bonds of resignation. Q) 



(*) Bishop of London v. 
Fytche. 2 Bro. Pari. Ca. 811. 
CruiseV Dig. tit. 21. Adv. 79. 



(*) Bagshaw v. Bossley, 
4 T. R. 79. Partridge v. 
Whiston, 4 T. R. S59. 



s 2 
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Plea of oc- . Notwithstanding there is no remedy for the 
^^2St si- tithes which a simoniacal incumbent has actuaUy 
moniack. received, yet in an action for treble damages the 

occupiers may plead the plaintiff no parson, be- 
cause of the simony ; or the parishioners may 
deny their tithes, and allege in the spiritual 
coiut that he came in by simony. (^) 

(') 1 Inst. 120. Stukely v. Butler, Hob. R. 168. 
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CHAP. IX. 

On the several Remedies relative to Advoxvsons. 

'WXJTHEN any patron is obstructed in presenting RetnecQefl 
his clerk to a benefice, or disturbed in '^^^^^^ to 

obstructions 

his right of presentation, the law has given him in the pre- 
three writs ; namely, the writ of rieht of advow- *®"^**<>^ of 

' •' . ° advowsons. 

son, which is a final and conclusive remedy, and 
two inferior possessory actions, called an as£»ze of 
darrein presentment^ and a writ of qtcare impedit. 

As the latter is the only action now com- 
monly used in case of the disturbance of pa- 
tronage, it will be merely necessary to treat 
shortly of the two former. 

I. When a clerk was once instituted, and in the Of the writ 
case of the king inducted, the church was abso- ®^ "8**^* 
lutely full, so that the usurper by such plenarty^ 
arising from his own presentation, became, in 
fact, seised of the advowson, which seisin it was 
impossible for the true patron to remove by any 
possessory action, or other means during the 
plenarty of the church; atid when it became 
again void, he could not then present, since 
another had the right of possession. The only 
remedy, therefore, which the patron Had, was ta 

s % 
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try the mere right in a writ of right of advowson, 
which is a peculiar writ framed for this special 
purpose, by recovering in which he regained the 
possession of his advowson, and was entitled to 
present at the next avoidance. 



Writ of right By this writ of right, the inheritance of the 



must allege 
a preseiiN 



ati6n« 



advowson might be recovered, but tlie incumb- 
ent could not be removed, for the writ is qvx>d 
permtttat ipsum presentare ad ecclesiam. The 
last presentation is the very foundation of the 
writ, and a purchaser could not have this writ 
of right without alleging a presentation in his 
otim time, or that of his ancestor, as every one 
must count of some seisin, and show a possession 
in himself or his ancestors, as a seisin before 
time of meinofy is insufficient^ and he must claim 
to have the advowson to him and his heirs in fee 
simple. Q) 



Indoetion 
necessary to 
main in it. 



The admission arid institution of a cleric was 
not suJflScierit to rnaintain this writ, because in it 
he ought to allege the esplees in his clerk, as in 
the perception of the great tithes, and that he 
dduld no* do without induction ; atid until indue- 
tiori, which givefs the tempord possession, a 
parson has no estate in the glebe. (^) 



(*) 2 Inst. 356. Fitz. N. B. 
SO. l^ead and Redman's case, 
10 Rep. 194>. 



(*) Harev.Brickle7,Plowd. 
R 528. 
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If a purchaser in tail suffered any usurpation 
before presentment, he was without remedy 
during his life, and if the advowson was in gross, 
then the presentments were but usurpations, and 
did not prejudice the heir in tail, ratione statutiy 
but if it was appendant, the alienation of an acre 
with the advowson was a discontinuance. Q) 

If there are two joint tenants of land to them, who may 
and the heirs of one of them, they cannot join J^*f| ^^ ^^ 
in a writ of right ; but yet two joint tenants to 
them and the heirs of one of them, of an advow- 
son, shall join in a writ of right of advowson ; and 
the reason of the difference is, that in the first 
case they have several means and remedies ; but 
in the other, if tenant for life shall not join with 
him who hath the fee, neither one or other hath 
any remedy, and therefore necessitas vincit 
legem. (^) 

II. The assize of darrein presentment^ or Darrein prc- 
assisa tdtimce presentationis^ is a writ which lies •®°^'"®"** 
for the right of presentation to a church, or 
where a man or his ancestor hath presented a 
clerk to a church, and afterwards (the church 
becoming void by his death or otherwise) a 
stranger presents his clerk to the same church, 
in disturbance of him who had last presented. 



(«) 3 Mai. a Imp. 165. I 40. Sir W. Pelham's case, 
(") Dormer's case, 5 Rep. | 1 Rep. 15. a. 

8 4 
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Nature of 
the writ. 



The patron may have this writ directed to the 
sheriff to summon a jury, to enquire who was 
the last patron that presented to the church now 
vacant, of which the plaintiff complains that he 
is deforced by the defendant ; and according as 
the assise determine that question, a writ issues 
to the bishop to institute the clerk of that patron 
in whose favour the determination is made, and 
also to give damages in pursuance of the statute 
of Westm. 2. 13. Edw- I. c. 5. 



This question, it is to be observed, was before 
the statute 7 Anne entirely conclusive, as between 
the patron or his heirs and a stranger ; for, till 
then, the full possession of the advowson was in 
him who presented last and his heirs ; unless, 
since that presentation, the clerk had been evicted 
within six months, or the rightful patron had 
recovered the advowson in a writ of right But 
that statute has given a right to any person 
to bring a quare impeditj and to recover (if his 
title be good), notwithstanding the last present- 
ation, by whomsoever made. 



Not conclu- 
Bire. 



Assizes of darrein presentment now not being 
in anywise conclusive, have been totally disused, 
as indeed they began to be before, a quare im- 
pedit being a more general, and, therefore, a more 
usual action ; for the assize of darrein presentment 
lies only where a man has an advowson by 
descent from his ancestors, but the Writ of qteare 
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impedit is equally remediable whether a person 
claims by descent or by purchase. Q) 

Where the ordinary, metropolitan, or king pre- 
sents for lapse, any of these collatives will serve 
the patron for a possession in his assize of dar- 
rein presentment ; which assize of darrein pre- 
sentment cannot be purchased pending a quare 
impedit for the same avoidance. (^) 

An assize of darrein presentment does not lie by 
one coparcener against another ; nor if tenant for 
life or for years claims by lease from the plaintiff 
himself; nor if an infant purchases an advowson, 
and an usurpation be made upon him ; nor if an 
usurpation be made upon z,feme covert who pur- 
chased the advowson. (^) 

Hence it becomes necessary to enquire into Ofcjuareim- 
the nature of a writ of quare impedit, the only ^^ * ' 
action now used in case of the disturbance of 
patronage. 

III. If two patrons present to one and the Writ of 
same church by several titles, the church is be- %^^ 
come litigious, because the bishop knows not 
which has the true and rightful title ; as, when 



(*) 3 Black. Cora. 246. 

(*) William S, Andrews v. 
The Bishop of York, Hob. R. 
184. 



(3) 2 Inst. 360. Com. Dig* 
tit. Quare Imp. C. 1. C. 2. 
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the bishop admits the clerk of the one, he puts 
• the other out of possession, and consequently to 
his action ; and the bishop becomes a disturber, 
if he who is put out of possession proves to have 
a better title. Q) 

It has been already stated, that on the vacancy 
of a living, the patron is bound to present within 
six calendar months, or the benefice will lapse to 
the bishop. Biit if the presentation is made 
within that time, the bishop is bound to admit 
and institute the clerk, if found sufficient, unless 
the church is full, or there be notice of any li- 
tigation. 

If opposition is intended, it is usual for each 
party to enter a caveat with the bishop, to pre- 
vent the institution of the other's clerk ; but to 
. this caveat the. temporal courts pay no regard, 
viewing a caveat as a mere nullity. (^) 

Hence on the delay or refusal of the bishop to 
admit his clerk, the patron brings his writ in the 
temporal courts, called qtuire impedit^ against 
the bishop for the temporal injury done to his 
property, in disturbing him in his presentation ; 
for the right of presentment is a temporal right 
and a temporal inheritance, and hence the right 



(1) Deggeg, P.C.ch.3.11. 



niRo1.Rep.l91.3Black. 
Com. 246. 
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of presentments, and to determine who ought 
to present and who not^ and at what time be- 
long to the king and his temporal courts. Q) 

In order to redress usurpation of advowsons of statute 

churches, it was enacted by the statute of West- JY^ j™; ^ 
' -^ 13Ed.I.c.5. 

minster, IS Edw. I. c. 5. that " Whereas of ad- 
vowsons of churches there be but three original 
writs, that is to say, one writ of right, and two 
of possession, which be darrein presentment, and 
gtiare impedit : and hitherto it hath been used 
in the realm, that when any having no right to 
present had presented to any church whose clerk 
was admitted, he that was the patron could not 
recover his advowson but only by a writ of right, 
which should be tried by battle or by great 
assize, whereby heirs within age by fraud or else 
by negligence of their wards, and heirs both of 
great and mean estate, by negligence or fraud 
of tenants by the courtesie, women tenants in 
dower, or otherwise, for term of life or for years, 
or in fee-tail, were many times disherited of 
their advowsons, or at least (which was the better 
for them) were driven to their writ of tight, in 
which case hitherto they were utterly disinhe- 
rited: It is provided, that such presentments 
shall not be so prejudicial to the right heirs, or 
to them unto whom such advowsons ought to 
revert after the death of any persons : for as 

(*) Doctor and Student, ch. 36. 218. 
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often as any, having no right, doth present, dur- 
ing the time that such heirs are in ward, or 
during the estates of tenants in dower, by the 
courtesie, or otherwise, for term of life or of 
years, or in tail, at the next avoidance, when the 
heir is come to full age, or when after the death 
of the tenants before named, the advowson shall 
revert unto the heir, being of full age, he shall 
have such action by writ of advowson possessory, 
as the last ancestor of such an heir should have 
had at the last avoidance happening in his time, 
being of full age before his death, or before the 
demise was made for term of life, or in fee-taU, 
as before is said. The same shall be observed 
in presentments made unto churches, being of 
the inheritance of wives, what time they shall 
be under the power of their husbands, which 
must be aided by this statute by the remedy 
aforesaid. Also religious men, as bishops, arch- 
deacons, parsons of churches, and other spiritual 
men, shall be aided by this statute in case any, 
having no right to present, do present unto 
churches belonging to prelacies, spiritual dig- 
nities, parsonages, or to houses of religion, what 
time such houses, prelacies, spiritual dignities, 
or parsonages be vacant 

" Neither shall this act be so largely understood 
that such persons for whose remedy this statute 
was ordained, shall have the recovery aforesaid, 
surmising that guardians of heirs, tenants in tail, 
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by the courtesie, tenants in dower, for term of 
life, or for years, or husbands which faintly have 
defended pleas moved by them or against them : 
because the judgments given in the king's courts 
shall not be annulled by this statute, the judg- 
ment shall stand in his force until it be reversed 
in the court of the king as erroneous, if error be 
found ; or by assize of darrein presentment, or 
by enquest, by a writ af quare impediti if it be 
passed, or be annulled by attaint or certification, 
which shall be freely granted. And from hence- 
forth one form of pleading shall be observed 
among justices in writs of darrein presentment and 
quare impedit ; in this respect, if the defendant 
allegeth plenarty of the church of his own pre- 
sentation, the plea shall not fail by reason of the 
plenarty ; so that the writ be purchased within 
six months, though he cannot recover his pre- 
sentation within the six months. And sometimes 
when an agreement is made between many claim- 
ing one advowson, and enrolled before the jus- 
tices in the roll or by fine in this form, — that 
one shall present the first time, and at the next 
avoidance another, and the third time another ; 
and so of many in case there be many. And 
when one hath presented and had his presenta- 
tion, which he ought to have according to the 
form of their agreement and fine, and at the 
next avoidance he to whom the second present- 
ation belongeth is disturbed by any that was party 
to the said fine, or - by some other in his stead : 
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It is provided, that from thenceforth they that 
be so disturbed shall have no need to sue a 
quare impedit, but shall resort to the roll or fine. 
And if the said concord or agreement be found 
in the roll or fine, then the sheriff shall be ccnn^ 
ipajaded that he. give knowledge unto the dis^ 
turber, that he be ready at some short day, con- 
taining the space of fifteen days or three weeks, 
(as the place happeneth to be near or far), for to 
9how if he can allege any thing .wherefore the 
party that is disturbed ought not to present 
And if he come not, or peradventure doth coroe, 
and can allege nothing to bar the party of bis 
presentation, by reason of any deed made, written 
since the fine was made or enrolled, he shall re- 
cover his presentation with his damages. And 
where it chanceth that after the death of the an* 
cestor of him that presented his clerk unto a 
church, the same advowson is assigned in dower 
to any woman, or to tenant by the courtesie, 
. which do present ; and after the death of such 
tenants, the very heir is disturbed to present 
when the church is void : It is provided, that 
from thenceforth it shall be in the election of 
the party disturbed whether he will sue a writ 
of qitare impedit or of darrein presentment j the 
same shall be observed in advowsons demised for 
terra of life or years, or in fee-tail. 

" And from henceforth in writs of quare im^ 
p9dit and darrein presentxritnt ^^unages shall be 
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awarded ; that is, to wit, if the time of six months 
pass by the disturbance of any, so that the bishop 
do confer to the church, and the very patron 
loseth his presentation for that time, damages 
shall be awarded for two years* value of the 
church. And if the six months be not passed, 
but the presentment be deraigned within the 
said time, then damages shall be awarded to the 
half year's value of the church :^ and if the dis- 
turber have not whereof he may recompence 
damages, in case where the bishop conferreth 
by lapse of time, he shall be punished by two 
years* imprisonment. And if the advowson be de- 
raigned within the half year, yet the disturber shall 
be punished by the imprisonment of half a year. 

" Ajidfrom henceforth writs shall be granted 
for chapels, prebends, vicarages, hospitals, abbeys* 
priories, and other houses, which be of the ad- 
vowsons of other men, that have not been used 
to be- granted before. And when the parson of 
any church is disturbed to demand tithes in the 
next parish by a writ of indicavit, the patron of 
the parson so disturbed, shall have a writ to de- 
mand the advowson of the tithes being in de- 
mand ; and when it is deraigned, then shall the 
plea pass in the court Christian, as far forth as 
it is deraigned in the king's court. 

" When an advowson descendeth unto parce- 
ners, though one present twice and usurpeth upon 
his coheir, yet be that was negligent fihall not be 
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clearly barred, but another time shall have his 
turn to present when it falleth.*' 

Yet still, if the true patron omitted to bring 
his action within six months, the seisin was 
gained by the usurper, and the patron, to recover 
it, was driven to the long and hazardous process 
of a writ of right. 

7 Ann. c. 18. To remedy which, it was farther enacted by 

the statute 7 Ann. c. 18, that no usurpation shall 
displace the estate or interest of the patron, or 
turn it to a mere right, but that the true patron 
may present upon the next avoidance, as if no 
such usurpation had happened. 

Quare iinpe- Quare impedit is a possessory action, may be 
dit, by whom brought by the king in right of his crown, or on 

a title by lapse by a common person, or by several 
who have the same title, by an executor or ad- 
ministrator. 

m 

To maintain this action, however, there 
must be a disturbance. It then lies by him 
who, being in possession of an advowson of 
a church, is disturbed in the presentation ; as by 
a purchaser who may allege a presentation in 
him from whom he purchased the same Q) ; by 
the grantee of the next avoidance, against the 



{}) 2 Inst. 356. Rex. v. 
The Bishop of LandaflF, Str. 
R. 1007. Tufton v. Temple, 



Vaug. R. 7. Thrale v. The 
Bishop of London, 1 Hen. BI. 
R. S76. 530. 
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patron who granted it (i) j by a husband^ i^re 
the churth of his wife becomes void during thd 
coverture) by an infant claiming by deseent^ 
during hjs minority; or a feme covert after tbd 
death of her husband ; and in the case of tbA 
infant^ notwithstanding his ancestor purchased 
and never presented to the advowson Q ; by tfan 
chapter against the dean of theii' several ppsses^^ 
sions J or * by an executor, for a disturbance in 
the time of the t^statw. 

If a stranger usurps upon a tenant for life, by 
the curt^yi in dower, in tail, or upon teiiiant for 
year;^ by demise of the ancestor^ the heir^ if he 
is ^turbed, on the next avoidance may pr^sen^ 
or may bring his gtuire impeditj in which he must 
lay the last presentation in his ancestor, and pass 
Over the usurpation^ as by the statute of Wedt* 
minster it is to be counted as none to this pu2v 
pose. 

So if there is an usurpation in the time of the 
vacancy of the bishoprick, arclideaconry, or rec- 
tory ; but in all these cases the usurper has gam- 
ed the inheritance by wrong, and the statute wiQ 
not revest fbe right, but only gives a possessory 
action to remove the incumbent, (^) 



(*) 2RoLAbr.S75. 
(3) 2 Inst S5a> 359. Host. 
351. a. Owen's R. 85. 
(8) Boswell's case, 6 Rep. 



50. F. N. B4 34. X. S&an« 
hef e V. The Bishop •£ . Xin« 
cohi, liob. ft. 237* 
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One coparcener, lipon an agreement to present 
by turns, may have this action against, another 
coparcener who disturbs her in presenting in her 
turn, Q) And if a clerk donative be disturbed, 
the patron may have a qtcare impedit of this 
church donative, and the writ shall say qtiod per- 
mittat ipsum prcesentare ad ecclesiamj and declare 
the special matter in his declaration. (^) 

Again, if a husband is disturbed in presenting 
to an advowson which he has m right of his wife, 
and dies, the wife may have a qiuxre impedit of 
that disturbance; as may a guardian in socage 
of a manor to which an advowson is appendant, 
and in his own name, though he cannot make 
any account for it. (®) And if the ancestor suf- 
fers a person to appropriate the advowson, and 
•dies after the six months pass, and after the heir 
suffers other six months to pass, he may present, 
and may have this action. ('*) 

If there are distinct patrons and incumbents, 
so that the church is divided into moieties, the 
qiuire impedit must h^ prcesentare ad medietatem 
ecdesicPy but in such case it may also be prcesen- 
tare ad ecclesianif because the half is but as one 



(") Bro. Qua. Imp. 139. 

(*) 1 Inst. 344. a. 

(») 3 Mai. Q. Imp. 150. 



Bro. Baron, and Feme, 28. 
41. 
(4) Bro. Qua. Imp. 141. 
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church to him (^) j and if the right of nomination 
is in one, and that of presentation in an* 
other, the qtcare icapedit will lie by the person 
having the nomination, against the person who 
has the presentation and obstructs the right Q) 

So where there are distinct patrons of an ad- 
vowson in one and the same church, as where 
one has the first portion^ and another the second, 
he who is disturbed may have a quare impedit 
prcesentare to such a part ; but he must declare 
that he was seised of the advowson of that part, 
and not allege that he was seised generally ; as, 
if he does, the action shall abate. (^) 

For if there are several plaintiffs, and they 
vary in title, the writ abates. 

If tenants in common make composition to 
present by turns, the plaintiff in his count must 
mention the composition before it is executed ; 
and in every case where the plaintiff shows a 
right to present by turn, he ought regularly to 
show how such a right commenced, whether by 
prescription, composition, or otherwise (^) j and 
as has been observed, it may commence be. 



(i) Richard Smith's case, 
10 Rep. 136. Windsor's case, 
5 Rep. 102. Holland's case, 
4 Rep; 75. 1 Inst. 18. a. 

(2) The King ^ The Mar- 



quis of Stafford, 3 T.R, 65U 
Rast. 506. b. 

(«) Rex V. The Marquig of 
Stafford, 3 T. R^ 646. 

(4) Com- Dij. Cif. Heddi^; 
(3 J. 4.) Dy»29,a. 
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tween parceners, joint-tenants, and tenants in 
common, by record, or by deed. (') 

If a person grants that the grantee shall name 
a clerk, and that the grantor shall present him 
to the ordinary, the grantee may sue the patron. 
Biit if he grants that the grantee shall name two, 
and that he shall present one, then the grantee 
cannot sue the patron as he has his election. (*) 

Whatasuffi- A plaintiff must show an actual seisin to main- 

to^maintain *^^° ^^^ ^^^*» ^^^ allege a presentment by him- 
this writ. self, his ancestor, or some person under whom 

he claims. 

Apresentation is always necessary for the main- 
taining this action, except in some special cases $ as 
if a man found a church, and before he presents 
he is disturbed, he may maintain a qtiare impedit 
without proving a presentation, by showing the 
special matter. 

So if a church has been appropriated time out 
of mind, so that none knows who was the last 
incumbent ; if the appropriation be dissolved, so 
that the church reverts to the heir of the first 
foimder, if he be disturbed he may show the 

(*) Bi«bop of Saliabury v. (2) Bro. Qua. Imp. ISS. 
Iliillips, 1 Sfilk R.4&. MaL a Imp. l&au 
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special matter, and maintain a qua^^e impedit^ with- 
out showing a presentation. Q) 

A presentment by lapse by the ordinary is a 
sufficient seisin ; and if a grantee of the next 
avoidance presents, and after the heir of thQ 
grantor grants the next subsequent avoidance, 
that presentment is sufficient for the second 
grantee, for the presentment of the grantee of 
the next avoidance is sufficient for the grantor 
and his heirs. (^) 

If a tenant for years presents dqring th^ 
tern^ (') ; or if a lessee for life, or a tenant at 
will, or guardian during the wardship presents, 
that is sufficient for tlie person in reversion. (*) 

A presentment by the bishop as patron is suf* 
ficient for the king to maintain this action to the 
church, when the temporalties come into the 
hands of the king by the vacancy of the bishop. - 
And a presentation by the father is sufficient for 
the wife of the son, tenant in dower thereof j 
and also for the second husband in right of the 
wife. (^) 



(') Reynoldson v. Blali;e 
and the Bishop of London, 
Ld. Ra3naa. R. ^1. 

(3) Mai. Q. Imp. and the 
canes there cited, 154, 155* 

T 



(9) Bradiman^s case, S Rep. 
51. Bro. Qua. Imp. pi. 129. 
(^) Bro. Qua. Imp. pi. 199* 
(6) MalJ. Qua. Imp. 156. 
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Of what A quare impedit lies for a church, an hospital, 

for what" ^^^ ^ donative ; the writ shall be gtiod pemUttat 
things a ipstim prcBsentarc ad ecclesiam, and the plaintiff 
%t may 1^ * must Set forth the special matter in his declar- 
brought. ation. And by the equity of the statute of West- 
minster, it lies of prebends, chapels, vicarages(^); 
but in the case of a prebend, it must be brought 
in the county where the cathedral is, and it must 
be prcesentare ad prcebendam, or if of a vicarage, 
prcesentare ad vicariam. (*) 

This suit lies also of a free chapel which a 
man has by the king's patent, if the sheriff does 
not put him in possession ; or by any person 
who, by the king's licence, makes a parochial 
church which shall be presentable, if he be dis- 
turbed, to present to it without even alleging a 
presentation in any person whatever ; and this 
by reason of the necessity of the case (*) ; and 
in the case of a prerogative turn, the writ is ge- 
neral, qiue ad nostram spectat donationem ; and 
though the declaration be cul suam donationem 
spectat jure prcerogativie, yet that is no va- 
riance. (*) 



(1) The King V. The Mar- 
quifi of Stafford, 3 T. R. 650. 
Mai. on Q. Imp. and the cases 
there cited, 149. 1 Inst. 344. a. 
Bract, lib. 4. 246. Bro. Qua. 
Imp. 157. 2 Rol. Abr. 380. 
WiUes's Rep. 608. 

(*) 9 Bol. Abr. 336. Mer- 



rickes's case, Djer*8R.194.a. 
Dyer's R. 338. 

(s) Mal.Q.Imp.153. And 
the cases there cited. 

(^) The King and Queen y. 
The Bishop of JxHidon and 
Dr.Lancaster, 2 Salk. R. 559. 
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It would seem that if the donee of a donative 
was disturbed after admission^ a mandamus 
would lie to restore him, the right being merely 
temporal, and the remedy by trespass, ejectment, 
or money had and received, not being specific, 
assuming also that no qtcare impedit lies by the dis- 
turbed donor or donee after admission ; as it is a ■ 
general rule that the court never grant a mxmda^ 
mns where there is another specific remedy at 
law (^)]; nevertheless a distinction may perhaps 
be taken between the case where the donee had 
been in possession prior to the institution of a 
stranger's clerk, and where a presentation had 
been made by a stranger before the donation j 
and it might be contended that, in the latter 
case a quare impedit is the proper and peculiar 
remedy. 

If the delay of presentation arises from the Against 
bishop alone, as Upon a pretence of incapacity, ^^^™ * 
or the like, then he only is named in the writ: ait may be 
but if there be another presentation set up, then jj^^"^ ^ol^ 
the pretended patron and his clerk are also parties.^ 
joined in the action: or it may be brought 
against the patron and clerk, leaving out the 
bishop ; or against the patron only. 



(') Rex V. The Bishop of 
Chester^ 1 T. R. 396. Rex 
V. The Marquis of Stafford; 



3 T. ft. 650. Rex v. The 
Corporation of the Bedford 
Level, 6 £. ft. 367. 
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But it is most advisable to bring it against 
all thr^ ; for, First, if the bishop be left out, and 
th^ ^uit be not determmed till the six months 
are past, the bishop is entitled to present by 
lapse, as he is not a party to the suit Q) j but if 
he be named, and there has been a disturbance 
befbre the action, no lapse can posnbly accrue 
till the right is determined* C) Secondly, if the 
patron be left out^ and the writ be brought only 
against the bishop and the clerk, the suit is of 
90 effect, and the writ shall abate (^), for the 
right of the patron is the principal questicm in 
^ cause* Thirdly, if the clerk be left out, and 
has received institution before the action brought 
(as if sometimes the case), the patron by this 
suit may recover his right of patronage, but not 
the present turn ; for he cannot have judgment 
to remove the clerk, unless he be made a defend- 
ant and party to the suit, to hear what he can 
allege against it For which reason^ it is always 
safer to insert all threp in the writ 

NeverthdiSjis where the patroa is not disturbed, 
wd hm no prejudice by the suit, it may be against 
the incumbent alone; as in guare impedit by 
simony of the incumbent (^), so in ^tiore impedit 



(') Lancftster v. liOwe, 
Cro. Jac^ 9S^ 

(*)'Brickh<^ v. Arplibi^hop 
ofYork, Hob. R. 201. 

(») Sir W. Elvis v. The 



Archbishop of York, Hob. R. 
815. 

(4) Rex V. The Archbishop 
of York, 8 Lev. 16. 
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by bim who had the nomination to a church in the 
presentation of an abbot, which came to the king, 
and he presented a clerk, without any nomination, 
the quare impedit was against the incumbent 
alone, as the king cannot be a disturber* (') 

It was formerly doubted whether the patron 
who is the disturber ought to be named in the 
writ, as the naming him seems immaterial ; be- 
sides that the incumbent, who is the disturber, is 
always in possession, and is easily known, but it 
may be difficult to find out who presented him ; 
but the law now is, that if the patron is not named 
in the writ, the incumbent may plead it in abate- 
ment;, though the ordinary cannot have that plea, 
because his acts do not depend on the patron's 
rights. (*) 

The following advice, by a most learned judge, 
seems very necessary to be attended to on this 
subject : — 

'^ I advise a plaintiff in qmire impedit to name 
no more defendants than needs must ; and so if 
the church be once full of presentation, so that 
there i$ no danger of the lapse> it is in v^n to 
name the ordinary, and so to arm him with a 



(') Dyer's R. 48. a. 

(2) Sir W. Elvis v. The 
Archbtehop of York, Hob. R. 
SI 6. Briekhead Y, The Arch- 



bishop of York, Hob. R. 200. 
Sir George Savill v. Thorn- 
ton, Cro. Jac.651. 
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plea, who Can now do no more hurt or good, but 
only to be answerable to the damages which the 
{matron and incumbent (which two must needs be 
named) will be sufficient to answer. 

" But if the church be not full, but stand only 
upon disturbance, then you must name the ordi- 
nary, or else he will collate (hanging the suit) 
by lapse ; whereas if you name him, he must 
either disclaim, and then you may have judg- 
ment against him, or else he must plead and al« 
low himself a disturber, and then he can have no 
lapse. But if he disclaim, and the plaintiff will 
not take his judgment, but maintain him a dis- 
turber, and that be found against the plainti£^— • 
I hold (as I have heretofore holden), that the 
bishop's collatae hanging the suit, shall not be re- 
moved ; for he can have no judgment nor writ, 
non obstante reclamatione episcopi, because as 
against him he is barred. 

** Next in this case I advise him to name no 
more disturbers than are likely to have reason- 
able titles J for every disturber will make a seve- 
ral title, and traverse, or confess and avoid the 
plaintiff's title, whether he himself have good 
title or not ; so it were better not to name them : 
for they can but present, and get their clerks in 
hanging the suit, which will be removed by the 
writ to the bishop if their title be not good; but 
Buch as have reasonable titles are fit to be named. 
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that their titles may be discussed directly at th^ 
mise of the parties, and not left to an after-game^ 
the title to be tried between the incumbent that 
comes in hanging the writ, and the clerk that is^ 
admitted upon the writ to the bishop. For I 
hold it clear that the bishop cannot refose to ad- 
mit the clerk of the party that recovers, and re- 
turn a plenarty upon another's presentation and 
right ; for that is the way to confound all : for 
if that return be false, it cannot be traversed^ fiwr 
there is neither party nor day in court to- 
counter-plead. And if you say, the writ is only 
non obstante reclamatione of the parties, and this 
is a stranger, I answer, that it is clear that the 
clerk that came in hanging the suit, by the pre^ 
mentation of them that have no right, shall be 
removed. And shall the ordinary (that is not re- 
ceived to plead to the title of patronage, hanging 
the suit wherein he is made a defendant,) make 
himself a judge of titles after judgment (where- 
unto he is a stranger), to make it fruitless ? 

" If you say, that he that hath recovered may 
remove the clerk by ^aV.,^., I answer, that that 
prevents not the abuse of an ordinary, if the re* 
turn be false, which it may « be, because, either 
there is no plenarty, or not upon better title as 
he returns, whereupon there is no answer. 

<^ And again, it is unjust to put one to a double 
suit, where the satisfying of the writ is but ejpe- 
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cuiio jtcriSf qtus non habet iryuriamy to give him 
possession according to his right But if his ad-* 
versaries' right be the better, it hurts him not, 
but enables this clerk to try his right, which 
Mdthout this admittance he could not. As in 
the case of Copyholders' admittance works." Q') 

Where a The grantee of the next avoidance cannot 

;r io^ have this writ for a disturbance by a bishop's 
not he. collating without a title, for want of notice in the 

life of the grantor, where the collation was be- 
fore the grant, for the grantor who had a right 
to a qiuire impedit had but a thing in action, 
which could not be granted over, as nemo potest 
aUcui transferre aliquod remanente in actione, and 
this collation was good against every body but 
the true patron, and would be good agsginst him 
but for the default of notice, for which the pa- 
tron had a remedy, but not his grantee ; (^) for 
although a collation is but a provisioa for the 
celebration of divine service, and no plenariy 
by collation can be pleaded against the true 
patron, yet a plenarty by collation did at com- 
mon law put him who had a right to collate out 
of possession. (*) 



(») Per Sir H. Hobart. In 
Sir William Elvis v. The 
Archbishop of York; 320. 



(2) S Mai. a 1. 149. Wmd- 
sor's case, 5 Rep. 102. a. 

(^) Boswel's case, 6 Rep. 
50. 
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Nevertheless, executors may have a quare inu 
pedit for a disturbance in the time of the testator 
by the equity of the statute of 4 Edw. III. 

Again, if there be a presentment to an appro- 
priation by a stranger, and the clerk is inducted,^ 
yet the patron of the appropriation cannot have 
a qtmre impedit^ because he cannot be put out 
of possession. Q') Nor as it is said, does it lie 
of an archdeaconry, as it is not local, but only a 
matter of Junctiony but on the other hand, an 
archdeacon has locum in choro. (^) 

Where a person presents his clerk to the Writ of jure 
bishop within the six months, and another pre- ^* 
sents his clerk, so that the church becomes litigi- 
ous ; at the desire of the parties the bishop may 
issue a writ called de jure patronatuSj to enquire 
to whom the right of patronage belongs. (*) 

This writ may issue out of chancery to the or- 
dinary, who is to make inquisition thereon, and 
who should admit that person in whom the right is 
found by the verdict, and certified to be by the 
commissioners, although it be even found and 
certified against the true patron, as the ordin- 
ary will be thus excused, and no disturber. 



(*) Smalwood v. The Bi- 
shop of Coventry, Cro. £1. 

207. 

(*) Smalwood v. Marsh, 



Cro. £1. 141 . and 207. 1 Leon. 
R. 205. 

(») Vid.ch.7.f.ies. 



286 On the several Remedies [Ch. IX. 

Nevertheless, though the right is found for 
one party, yet the ordinary may still receive a 
contrary clerk if he will, but that must be at his 
own peril. And according to Hobart, since it is 
a provision merely for the good and safety of the 
ordinary, and he pretends doubt, and therefore 
puts the patron to U^s enquiry, to his charge 
and delay to satisfy and secure him, he ought to 
judge and receive the clerk according to that 
verdict ; for though it be true that it is but an 
inquest of office, and therefore binds not the pa- 
tron, yet the patron cannot impute disturbance 
to the ordinary, who ought therefore to follow 
it, for to these purposes it is final, and cannot be 
tried again. Q) 

If the jury are equally divided, or give a spe- 
cial verdict, or no verdict, or if there is a verdict 
in favour of each patron, in these cases, it seems, 
the bishop (inasmuch as he has done his duty) 
may refuse both, without subjecting himself 
either to an action on the case, or the peril of 
being deemed a disturber. (^) 

If the bishop pleases he may enquire, as was 
once the custom, of the right of every person 
that presents a clerk to him, by awarding SLJnre 
patronattts before he admits his clerk. And if 



(') Sir WT. Elvis V. The 
Archbishop of York, Hob. 
K. 31&. ' 



(*) Gibs. Cod. tit. SS. 816. 
Degges, P. C. Part 1. ch.3. 
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in such case it be found that a stranger has a 
right, if the stranger presents in six months, the 
ordinary is to admit his clerk ; but if he lets the 
six months pass, the ordinary is obliged to admit 
the clerk of the disturber, and is thus barred of 
the benefit of lapse. 

When ajure patronatus is awarded, the bishop 
proceeds either by himself, or, and that more 
usually, by a commission made under his seal, to 
certain persons as best pleaseth him : if by com- 
mission, then it is done . after this manner ; the 
bishop appoints to sit in the void church on 
a certain day, and decrees a monition against 
the patrons presenting, and the clerks presented, 
to be present there at the day appointed to see 
the proceedings. Also the bishop is to decree, 
and send forth a public edict against all having 
or pretending to have an interest or right of 
presenting to the vacant church on the day 
and at the place appointed, to show their right, 
&c. And this public edict is to be affixed to the 
door of the void church in time of divine ser- 
vice. And against the day of appearance cer- 
tain articles are to be prepared, which are to con- 
tain the particulars, about which the jury are to 
enquire; viz. 1st. Whether the church be void, 
and how it became void. 2d. Who presented 
at the last preceding avoidance, and to the two 
foregoing avoidances. Sd. Whether the per- 
sons presenting, presented in their own right 
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4th. In whom the inheritance of the advow- 
son is ; and who ought to present to the void 
turn. 5th. Whether any of the clerks present- 
ed be known, or suspected to be guilty of any 
crime, rendering him incapable of admission td 
the said benefice, as heresy, simony, &c. 

At the day appointed for this enquiry, the 
person or persons executing the aforesaid man- 
• dates or citations, are to make oath of the due 
execution thereof^ or the execution of them may 
be certified on the back of the mandate, which 
must be done under some authentic seal, viz. 
of the archdeacon, commissary, or rural dean ; 
against which day, the bishop is also to summons 
a jury for this purpose, by way of citation, which 
jury is to consist of six clerks, and six lay-men 
that Uve near to the void church, and then Ae 
parties cited, and those of the jury are to be 
publicly called J and if any of the jury appear not, 
being duly summoned, they may be punished^ 
that is, the clergymen by sequestration, the lay- 
men by excommunication, and so compelled to 
appear ; but lest any fail, it is best to summon 
more than the number of twelve, for that more, 
if the judge think fit may be sworn of the jury, 
provided that there be an equal number of the 
lay and clergy. And if others cited appear not, 
th^ are to be pronounced contumacious, and 
th^ proceedings are to go on, however, and in 
fitnam contumacice of them who do not ^pear. 
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If six clergy and six laymen appear to be of the 
the jury, which is the competent number, they 
are to be sworn faithfully to enquire of the arti- 
cles, and in swearing them, first a clerk, then a 
layman is to be sworn, tiU a jury of twelve be 
made up. The jury being impanelled, tlie 
articles to be enquired of are to be publicly read 
and delivered to them, and then the parties or 
their counsel are to set forth their interests or 
titles, and produce their evidences to prove 
them. When the parties and their counsel have 
been fully heard, the jury may give their verdict 
at any time the same day, or, if the cause be 
doubtful, the judge may assign them a longer 
time to consider of the matter, and assign 
also a place where they shall give their ver- 
dict. (0 

Immediately on the suing out of the qtuire im-* writ of ne 
pedit^ if the plaintiff suspects that the bishop will a^mittas. 
admit the defendant's or any other clerk pend- 
ing the writ, he may have a prohibitory writ 
called a ne admittas^ which recites the contention 
begun in the king's courts, and forbids the 
bishop to admit any clerk whatsoever till such 
contention be determined. 

If the bishop after the receipt of this writ ad- 
mits Beny person, even though the patron's right 

(M Wats. CI. L. ch,21.236. 

u 
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may have been found in a jure patronatuSf then 
the plaintiff after he has obtained judgment in 
the qunre impedit^ may remove the incumbent, if 
the clerk of a stranger, by a writ of scire JaciaSj 
and shall have a special action against the bishop, 
called a quare incumbravit. 

This writ of ne admittas does not lie if the 
plea be not depending in the king's courts, and 
therefore there is a writ in the register directed 
to the chief justice of the C. B. to certify to the 
king in his chancery, if there be any plea before 
him and the other judges, between the parties. 
So that this writ should not be granted till this 
be done. But yet it may be had out of the 
chancery before the king is certified, that such 
plea of quare impedit is depending, and then the 
party grieved may require the chief justice to 
certify. Q) 

Writ of If notwithstanding the writ ofne admittaSy the 

quare m- bishop does admit the clerk of any other person 

cumbravit. -i. » . 

pending the suit, and the person who brought 
the ne admittas recovers, then he may have a 
special action against the bishop, called a Quare 
incumbravit y to recover the presentation, and also 
satisfaction in damages for the injury done him 
by incumbering the church with a clerk pending 

(') 3 Black. Com. 24«. I Q. Imp. 184. Bui. N. P. 124. 
Fitz. N. B. 32. 37. 84. S Mall. | Degget, P. C. Part i. ch. 3. 
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the suit, and after ne admittas received. (*) But 
if the bishop has incumbered the church by in- 
stituting a clerk before the ne admittas issued, 
no qtuxre incumbrctvit lies, for the bishop hath no 
legal notice, till the writ of ne admittas is served 
upon him, and the patron is consequently left to 
his quare impedit. 

The quare incvmbravit is an original writ. Nature of 
which issues out of chancery, and not out of the ^^^ ^"*' 
court where the recovery is, and must be sued 
in the county where the church is situated. 
But this writ does not lie if the bishop after the 
six months collates by lapse, or if the church be 
incumbered before a ne admittas sued. Q) 

If a plaintiff is nonsuited in a writ of quare in- pimntiffnon- 
cumbravitf he may sue out a new writ, and may ^^^^^^^ 
vary his count in the second from what it was in 
the first. 

There is no limitation with regard to the time ^o limit- 
within which any actions touching advowsons are a^ion in suits 

on advow- 

to be brought. sons. 

The statute of limitations (32 Hen. VIII. c. 2.) 
is declared not to extend to any writ of right of 



(*) Lancaster v. Lowe, 
Cro. Jac. 93. Boswell's case, 
6 Rep. 50. Deggesy P. C. 
Part i. ch. 3. 

U 2 



(«) F. N. B. 48. Com. Dig. 
tit. Quare Incumb. A. 
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advowson, quare impedit, or assise of darrein 
presentment, or Jus patronattis. It may easily 
happen, that the title to an advowson may not 
come in question, nor the right have an opportu- 
nity to be tried within sixty years. 
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- 1S7 


Where ordinary patron - - 


« 185 


By church full • - . 


« 186 


By dean, chapter, and metropolitan 


- 187 


Entry of in register - • 


- id. 


Refusal of - • • • 


• 188 


Stamp on . « * « 


- 190 


IRISH, 


. 


Bishopricks donative ^ • • 


- SO 


Deaneries donative - « . 


- s% 


ISSUE, 




Ponative or preseatative 
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